Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

CARLI:  Consortium  of  Academic  and  Research  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat351illi 


^5672  /^ 

BLUM  and  SANG, 


13^    A- 


Appellees, 

V, 

MORRIS  KURTZON  and 
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APPEAL  FROM  SUPERIOR 
COURT,    COOK  COUNTY. 
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MR.  PRESIDING  JUSTICE  ROSSON  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  is  an  appeal  by  defendants,  Morris  Kurtzon 
and  Celia  Kurtzon,  from  a  summary  judgment  for  $7,971.50 
entered  In  the  Superior  Court  of  Cook  County  against  them 
in  favor  of  plaintiffs,  Henry  S.  Blum  and  Bernard  G.  Sang, 
attorneys,  members  of  a  law  partnership  knovm  as  Blum  and 
Sang,  in  an  action  for  attorneys'  fees.  The  defendants 
answered  the  complaint  and  demanded  a  jury  trial.  The 
plpintiffs  moved  for  a  sun.mary  judgment,  the  notion  was 
heard  and  judgment  entered  upon  the  affidavits  and  counter- 
affidavits. 

Defendants  contend  that  by  their  answers,  deposi- 
tions and  affidavits  they  have  raised  triable  issues  of 
fact  sufficient  to  entitle  them  to  a  jury  trial  and  for 
this  reason  the  trial  court  erred  in  entering  the  judgment. 

The  record  summarized  shov/s  that  since  19^^  Henry 
S.  Blum  had  represented  the  defendants  in  various  legal 
matters.   On  January  1,  19^8,  Henry  S.  Blum  and  Bernard 
G,  Sang  formed  a  partnership  and  subsequently  represented 
defendants  under  the  partnership  name  of  Blum,  and  Sang. 
They  agreed  with  defendants  to  represent  them  on  an 
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hourly  fee  basis  and  periodically  sent  defendants  state- 
ments of  account,  which  are  attached  to  the  complaint 
as  exhibits.  The  defendants  retained  the  statements  and 
promised  to  pay.  The  only  mention  of  the  work  done  for 
defendants  is  contained  in  paraf^raph  6  of  the  complaint, 
which  states  that  the  defendants  were  stockholders  in  an 
Illinois  corporation  and  services  were  rendered  to  the 
defendants  and  each  of  them,  who  were  the  majority  stock- 
holders and  majority  directors  of  the  corporation.   Subse- 
quently the  accounts  were  broken  down  and  separate  bills 
for  services  were  sent  to  defendant  Morris  Kurtzon,  defend- 
ant Celia  Kurtzon  and  to  the  Lincoln  Avenue  Building 
Account.  The  last  sentence  of  the  complaint  alleges  that 
the  statements  rendered  to  the  defendants  represented  the 
fair  and  reasonable  value  of  the  services  rendered  defend- 
ants. 

Defendants'  denied  that  plajntjffs  were  retained 
by  Celia  Kurtzon;  denied  any  contract  was  rnar^e   through 
defendant  Morris  Kurtzon  for  specific  hourly  rates;  denied 
they  received  the  statements  without  objection,  and  denied 
that  they  promised  to  pay  the  amounts.  They  further  denied 
that  the  statements  represented  the  fair  and  reasonable 
value  of  the  services  rendered,  and  demanded  proof  of  the 
details  of  the  services  and  tine  expended  thereon. 

Plaintiffs'  motion  for  summary  judgment  was 
supported  by  an  affidavit  signed   by  Bernard "Sang. '  It  States 
that  the  statements  sent  Morris  Kurtzon  were  prepared  from 
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daily  time  sheets  kept  by  plaintiffs  and  represents  accurate 
computations  of  the  time  expended  at  the  hourly  rates  agreed 
upon;  that  defendant  Morris  ?'urtzon  agreed  to  pay  the  bills 
but  requested  that  the  bills  originally  rendered  be  divided 
into  three  portions,  and  that  defendant  Celia  Kurtzon  and 
the  Lincoln  Avenue  Building  Account  be  billed  separately; 
that  subsequently  Celia  Kurtzon  promised  to  pay  the  bills 
sent  to  her.   Gang's  affidavit  novrhere  states  the  details 
of  the  services  performed  nor  are  the  time  sheets  mentioned 
attached  as  exhibits  to  the  affidavit.  Attached  to  the 
affidavit  as  exhibit  A  are  copies  of  the  statements  sent 
and  a  letter  relating  to  the  statements.  Exhibit  B  consists 
of  depositions  taken  for  discovery  before  a  notary  public. 

Defendants  filed  counter-affidavits  to  the  motion. 
Defendant  Morris  Kurtzon  in  his  affidavit  admits  that  Henry 
Blum  and  the  partnership  of  Blum  and  Sang  represented  him, 
furnished  legal  services  and  sent  him  bills.   He  admits 
that  on  several  occasions  he  told  Blum  he  would  send  him 
money  but  specifically  denies  he  ever  agreed  to  pay  any 
specific  amounts  or  any  specific  bill,  or  that  he  ever  ■ 
approved  any  statement.   He  further  states  that  plaintiffs 
never  submitted  a  detailed  statement  of  services  to  him 
and  that  he  believes  plaintiffs  have  already  been  paid  more 
than  the  value  of  their  services.  Defendant  Celia  Kurtzon 
states  in  her  affidavit  that  plaintiffs  were  employed  by 
her  husband;  that  she  never  had  any  agreement  with  plain- 
tiffs as  to  their  hourly  rates  for  services;  that  she  never 
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approvGd  any  statements  sent  by  plaintiffs,  and  that  she 
never  agreed  to  pay  any  amount  to  plaintiffs.   She  states 
that  plaintiffs  never  gave  her  a  satisfactory  explanation 
of  work  performed  on  her  behalf  and  that  plaintiffs  have 
already  been  paid  more  than  the  reasonable  value  of  their 
services. 

The  coiirts  of  our  state  have  repeatedly  held  that 
v;here  the  pleadings,  affidavits  and  counter-affidavits  raise 
issues  of  fact,  a  motion  for  summary  judgment  must  be  denied. 
Shirley  v.  Ellis  Drlrr  Co.,  379  HI.  105;   Killian  v.  Welfare 
Engineering  Co.,  328  111.  App .  375;   Diversey  Liquidating  Corp 
V.  Neuhk-irchen,  370  111.  523;   Bubloff  &  Co.  v.  Leaf,  3^7  HI. 
App.  191.   The  affidavits  of  the  plaintiff  are  to  be  construed 
strictly  and  those  for  the  defendant  liberally.   Gliwa  v. 
Washington  Polish  Loan  &  Bldg.  Ass'n,  310  111.  App.  h65 , 
^70. 

A  review  of  the  pleadings  and  the  affidavits  of  the 
respective  parties  as  heretofore  stated,  shows  that  triable 
issues  of  fact  are  raised.  Ihe  first  is  the  terms xif -the 
contract  of  employment.   Plaintiff  Sang,  by  his  affidavit, 
says  that  the  members  of  the  firm  and  an  associate  were 
retained  at  certain  hourly  rates.   Defendant  Morris  Kurtzon 
admitted  that  he  employed  Blum,  but  both  defendants  in  their 
answer  denied  that  defendant  Celia  Kurtzon  retained  Blum  or 
Sang,  or  that  either  of  them  agreed  to  pay  any  specific 
hourly  rate  to  plaintiffs.  The  depositions  taken  of 
defendants  do  not  clarify  it.   In  the  case  of  Soclke  v. 
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Chlcggjo  Business  Men's  Racing  Ass'n,  31'+  111.  App .  336, 
plointiff  sued  for  P.ttorney's  fees.   A  motion  for  summary 
judgment  was  made  and  plaintiff  filed  affidavits  in  support 
of  his  motion  and  defendants  filed  counter-affidavits, 
which  denied  any  agreement  for  a  retainer  was  made  and 
stated  that  the  sum  paid  the  plaintiff  was  in  full  for  ser- 
vices rendered.   The  court  held  that  the  record  presented 
issues  of  f"ct  of  whether  there  v/as  an  agreement  for  a 
yearly  retainer  irrespective  of  services  performed,  whether 
there  was  anj'-thinp;  due  on  a  theory  of  quantum  meruit,  and  • 
that  apparent  good  faith  defenses  should  be  submitted  to 
a  jurj''.  The  issue  raised  was  comparable  to  the  unequivocal 
denials  of  the  defendants  in  this  case. 

Further,  the  plaintiffs  allege  that  defendants 
received  and  approved  certain  statements  and  agreed  to 
pay  the  amounts  shown,  and  therefore  they  were  entitled 
to  recover  on  an  account  stated.   The  defendants  by  their 
answer  and  affidavits  specifically  denied  the  allegations 
that  they  approved  the  statements  and  agreed  t6  pay  them. 
The  deposition  of  the  defendant  Morris  Kurtzon  Indicates 
that  there  was  a  controversy  between  himself  and  Mr.  Blum 
in  regard  to  the  litigation  for  which  the  plaintiffs'  fees 

were  charged.  The  theory  of  an  account  stated  is  not 

a 
applicable  to/transaction  bet^^?een  attorneys  and  clients. 

The  burden  is  always  on  an  attorney  to  show  in  the  first 

instance  that  any  agreement  he  has  made  -v/ith  his  client  is 

fair,  just  and  reasonable.  Woods  v.  First  National  Bank 
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of  Chicpi^o,  3li+  111.  App.  3'+0;   Hopldnson  v.  Jones,  28 
111.  App.  ^+09.   In  a  suit  for  attorney's  fees  on  an  account 
stated,  the  client  is  pcrroittGd  to  prove  that  the  charges 
are  exorbitant  end    excessive;  are  not  v.'arranted  by  custom 
and  usage  and  are  otherwise  unfair  and  unrc-c-sonable. 
Henry  V.  LeMoyne,  219  HI.  App.  313. 

We  conclude  that  triable  issues  of  fret  were 
rpised  by  the  pleadings  and  affidavits  and  that  the  trial 
court  was  in  error  in  allowing  the  motion  for  sumnary 
judgment.  The  order  of  the  trial  court  is  reversed  and 
the  cause  remanded  for  trial. 

Reversed  and  Remanded. 

Tuohy ,  J . ,  concurs „ 
Schvir-rtz,  J.,  took  no  part. 
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THE   PEOPLE    OF  THE   STATE   OF 
ILLINOIS, 

Appellee, 

JENNIE  SIKGEP  et  al., 

Defendants  below. 

On  appeal  of  CLARENCE  A. 
BLANCHAPD, 

Intervening  Petitioner, 
Appellant. 


APPEAL  FROM  CIRCUIT 
COIIP.T,    COOF    COTTI^JTY. 
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MR.  JUSTICE  TUOHT  DFLI^/ERED  THE  OPINION  OF  THE 
COURT. 

Clarence  A.  Blanchard,  appellant,  hereinafter 
referred  to  as  intervener,  appeals  from  an  order  of  the 
Circuit  Court  of  Cook  County  entered  May  1,  1952  vacating 
a  prior  order  of  the  same  court  granting  leave  to  intervene 
and  to  file  a  motion  to  set  aside  a  sale,  in  a  tax 
foreclosure  proceeding. 

Chronologically  the  proceedings  were  as  follows: 
On  November  21,  1951  a  decree  of  foreclosure  and  sale  of 
general  taxes  affecting  certain  parcels  of  real  estate  in 
Cook  County  was  entered  in  the  Circuit  Court  by  Judge 
Cornelius  J.  Harrington.   On  December  18,  1951  a  sale  was 
held  pursuant  to  this  decree,  and  the  property  bid  in  by 
one  S.  Dworin.   On  February  6,  1952  a  decree  confirming 
the  sale  was  entered.   On  March  6,  1952  intervenor,  a  special 
assessment  bondholder,  filed  a  petition  for  leave  to  inter- 
vene and  for  leave  to  file  a  motion  to  vacate  the  decree  and 
set  aside  the  sale. 

The  petition  alleged  that  the  evidence  upon  which 
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the  decree  of  sale  was  based  was  false  In  that  it  purported 
to  establish  that  taxes  on  the  properties  in  question  v/ere 
delinquent  only  through  19^6,  when  in  fact  taxes  for  19^7 
and  subsequent  years  were  delinquent;  furthermore  that  the 
decree  provides  that  no  certificate  of  purchase  be  issued 
to  the  successful  bjcider  until  taxes  for  years  subsequent 
to  19^6,  together  with  penalties  and  interest,  shall  have 
been  paid  in  full,  which  v^a s  contrary  to  law  and  a  fraud  upon 
the  bondholders.   This  petition  did  not  ask  for  a  rule  on  the 
state's  attorney  to  answer  or  otherwise  plead. 

An  order  permitting  intervention  and  the  filing 
of  this  motion  was  entered  on  the  same  day.  Thereafter, 
on  the  call  of  the  tax  matters  before  Judge  Brothers,  the 
state's  attorney  of  Cook  County  filed  his  motion  to  vacate 
and  set  aside  the  order  of  March  6,  1952  which  granted  leave 
to  intervene  and  to  file  motion  to  vacate  the  decree  of  fore- 
closure and  order  of  sale.  After  a  hearing  the  motion  of 
the  state's  attorney  v/as  granted  on  May  1,  1952, 

Intervener  complains  that  Judge  Brothers  abused 
his  discretion  (a)  in  vacating  the  order  of  March  6th, 
and  (b)  in  refusing  to  set  aside  the  sale  on  the  grounds 
of  fraud. 

We  think  there  was  no  abuse  of  discretion  in 
setting  aside  the  order  of  March  6,  1952.   The  effect  of  that 
order  was  merely  to  extend  to  intervener  opportunity  to  show 
cause  why  he  should  be  heard  in  opposition  to  the  sale.  At 
the  time  the  motion  was  filed  there  was  no  rule  on  the 
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state's  attorney  to  answer,  and  It  was  not  until  later  v;hen 
the  matter  came  on  for  hearing  before  Judge  Brothers  that 
the  matter  was  at  issue.  The  motion  to  strike  and  dismiss 
raised  a  question  as  to  the  sufficiency  and  propriety  of 
the  pleading  as  well  as  intcrvenor's  right  to  proceed. 

We  are  further  of  the  opinion  that  there  was  no 
abuse  of  discretion  in  the  trial  court's  action  in  refusing 
to  set  aside  the  decree  of  srle  and  the  sale,  on  the  com- 
plaint of  this  bondholder,  for  several  reasons.   Under 
the  principles  laid  dov/n  in  People  v.  Schwartz,  397  111. 
279j  v/ide  discretion  is  given  the  chancellor  in  approving 
or  disapproving  Judicial  sales.   Intervener  did  not 
participate  in  the  sale,  although  charged  with  notice 
thereof  through  the  municipality,  but  awaited  the  outcome 
of  the  bid,  and  then  beinp;  dissatisfied,  for  the  first 
time  questioned  the  regularity  of  the  proceeding.   To 
permit  such  practice  generrlly  would  tend  to  undermine 
the  stability  of  judicial  sales.   In  Haase  v.  Haase^  26l 
111.  30,  in  considering  a  similar  case,  the  court  said  at 
p-3ge  32: 

"It  was  only  after  the  entry  of  the  decree  of  sale 
that  he  asked  to  intervene,  and  It  was  then  too  late. 
There  was  no  longer  any  cause  in  v/hich  to  intervene. 
It  was  ended.  An  intervention  implies  a  suit  pending 
between  parties  in  v^hich  another  applies  to  be  heard. 
After  a  cause  has  been  heard  and  determined  between  the 
parties  there  can  be  no  intervention  by  a  third  person. 
l/\/hatever  rights  another  may  then  have  in  the  subject 
matter  of  the  controversy  must  be  enforced  by  an 
original  proceeding." 

Groves  v.  Farm,ers  State  Bank.  368  111.  35;   Lenhart  v. 

Miller.  375  HI.  3^+6 ,  351. 


.1+- 

Furthermore,  in  tv;o  le?;ding  cases  our  Supreme  Court  has 
held  thrt  special  assessment  bondholders  eve   represented  by  the 
municipalities  which  own  the  lien,  the  bondholders  being  the 
beneficiaries  of  any  money  collected  by  the  nunicipality  and 
not  necessary  parties  to  the  foreclosure  proceedings.   If 
there  is  any  action  by  said  bondholders  for  misappropriation 
of  the  trust  res  such  action  is  against  the  municipality  and 
not  in  the  original  foreclosure  suit.  People  v.  Anderson^ 
380  111.  156,  165;  Village  of  Lansing  v.  Sundstrom.  379 
111.  121. 

Moreover  in  the  instant  case  no  charge  of  any  fraud 
in  the  holding  of  the  sale  itself  is  made,  but  merely 
allegations  that  the  year  19^+7  and  subsequent  years  were 
not  included  in  the  decree  and  that  the  guarantor  of  a 
minimum  bid  told  the  court  through  the  state's  attorney 
that  he  would  pay  the  subsequent  taxes  If  he  v/ere  the 
successful  bidder  at  the  sale.   The  decree  of  foreclosure 
recited  that  fact  and  contained  provisions  that  any  successful 
bidder  would  have  to  pay  such  t-^xes.   The  petition  f-"ils  to 
state  v/ith  legal  sufficiency  the  fraud  required  to  set 
aside  a  judicial  sale. 

The  order  of  May  1,  1952  of  the  Circuit  Court 
of  Cook  County  vacating  and  setting  aside  its  prior  order 
of  March  6,  1952  is  affirmed. 

Order  affirmed, 

Robscn,  P.  J.,  and  Schwartz,  J.,  concur. 
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RAYMOND  G.    STOLTZ,  "•<"  ) 

Appellee,    "^^^^^         )       APPEAL  FROM 

^^■^\  VCIRCUIT   COURT, 

) 
FRANK   STOLTZ,    DOLLIE   STOLTZ  and  )        COOK   COUNTY 

,.    STOLTZ  MOTORS,    INC. ,    a  corporation.  )  ''"^^-'s^ 

.■^'  Appellants.  )  ^''*'***v» 

) 

MR. ^PeiOSOSyO  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiff,  Raymond  Stoltz,  filed  a  complaint 
in  equity  against  the  defendants  asking  for  an  accounting, 
dissolution  of  the  defendant  corporation  and  other  relief, 
claiming  that  he  was  entitled  to  50  per  cent  of  the  net 
profits  of  Stoltz  Motors,  Inc.,  and  the  partnership  there- 
tofore conducted  by  the  individual  defendants,  Frank  and 
Dollie  Stoltz,  under  the  name  of  Stoltz  Motor  Distributors, 
Defeno.ants  denied  that  plaintiff  was  entitled  $o  any 
accounting.  The  cause  was  referred  to  a  master  in  chancery 
v;ho,  pursuant  to  hearing,  found  that  plaintiff  was  entitled 
to  an  accounting,  and  that  there  was  due  him  from  defendants 
the  sum  of  ^10,116,83,  which  should  be  paid  forthwith,  or 
that  in  the  alternative,  upon  failure  of  defendants  to  pay 
that  amount,  the  chancellor  should  decree  that  a  receiver  be 
ap-oointed  to  liquidate  the  corporation  and,  in  the  course 
of  that  process,  pay  plaintiff  the  amount  found  by  the 
master  to  be  due  and  make  distribution  of  the  balance  of 
funds  to  whosoever  should  be  entitled  thereto.  Exceptions 
'CI       filed  by  both  plaintiff  and  defendants  were  overruled 

(except  with  respect  to  one  item),  and  the  chancellor  entered 
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a  decree  approving  the  master's  report,  directed  that  the 
partnership  between  plaintiff  and  the  defendants,  Frank 
and  Dollle  Stoltz,  be  dissolved,  found  that  defehdants 
jointly  and  severally  were  Indebted  to  plaintiff  in  the 
sum  of  .ill, 394, 78  (which  included  an  additional  item  of 
§1)792,35  av/arded  by  the  chancellor  in  the  decree  for 
capital  expenses  alleged  to  have  been  improperly  deducted), 
and  further  directed  that  plaintiff  have  and  recover 
Oll,89i|'«78  from  the  individual  defendants  and  the 
corporation,  together  with  costs  and  master's  fees,  that 
upon  failure  of  defendants  to  pay  said  amount  within 
five  days  a  receiver  be  appointed,  with  the  usual  powers 
to  dispose  of  assets,  collect  debts  due  defendants,  -oay  all 
Just  debts  and  expenses,  together  with  costs  of  the  pro- 
ceedings, pay  plaintiff  the  sum  decreed  due  him  and 
the  balance,  if  any,  to  the  defendants  as  their  Interests 
might  ap-pear.   Defendants  appeal. 

From  the  essential  facts  it  appears  that  Frank  and 
Dollie  Stoltz  are  husband  and  wife,  and  that  Raymond  Stoltz, 
the  plaintiff,  is  a  son  of  Frank  Stoltz  by  a  prior  marriage. 
The  individual  defendants  have,  for  many  years,  been  engaged 
in  the  business  of  buying  and  selling  used  automobiles, 
Followii^g  his  discharge  from  the  armed  services  in  September 
19^5 »  "the  defendant,  Frank  Stoltz,  and  olaintiff  entered 
into  an  arrangement  whereby  plaintiff  was  to  purchase  auto- 
mobiles for  the  individual  defendants  with  money  supplied 
by  them,  and  on  every  car  bought  he  was  to  be  paid  ^25.*^ 
In  accordance  with  this  agreement,  plaintiff  proceeded  to 
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purchase  automobiles  as  agreed,  and  received  the  stipulated 
compensation  until  March  1,  19^7.   During  that  period  he 
claims  to  have  turned  over  to  defendants  all  cars  that 
he  purchased,  except  five  which  Frank  Stoltz  rejected,  and 
which  were  then  sold  to  plaintiff's  uncle.   Plaintiff  contends 
that  he  correctly  reported  to  defendants  the  amounteiie  paid 
for  all  automobiles  purchased  for  them. 

Franl^  and  Dollie  Stoltz  were  absent  from  Chicago  a 
great  deal  during  the  yepr  19^7.   In  February  of  that  year 
Frank  Stoltz  agreed  with  plaintiff  that,  commencing  March 
1,  19^7>  plaintiff  was  to  manage  defendants'  used-car  lot, 
purchase  cars  on  their  behalf  which  should  be  sold  by  defendants' 
business,  and  share  equally  x^7ith  defendants  in  the  net  profit. 
This  arrangement  continued  until  June  8,  19^8,  when  difficul- 
ties arose  between  Franli  Stoltz  and  his  son,  as  the  result 
of  which  plaintiff  dissociated  himself  from  the  defendants. 

The  defense  inter]oosed  is  that  plaintiff  is  not 
entitled  to  an  accounting  because  he  does  not  come  into 
equity  with  clean  hands;  that  plaintiff,  being  a  fiduciary, 
iras  char2;ed  xi7lth  the  utmost  good  faith  in  his  dealings  with 
defendants;  that  he  betrayed  his  trust /and  the  confidence 
reposed  in  him,  cheated  and  defrauded  defendants  in  falsely 
reporting  the  amounts  paid  for  automobiles,  thereby  garnering 
to  himself  undisclosed  gains;  that,  in  violation  of  his  duty, 
he  dealt  in  automobiles,  using  defendants'  funds,  and  failed 
to  account  to  them  for  the  amounts  paid  and  the  amounts 
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realized  from  the  resale  of  cars;  that  defendants'  books 
do  not  accurately  represent  all  the  business  done  by 
plaintiff  In  his  alleged  fiduciary  capacity,  because  of 
concealed  transactions  from  which  he  made  private  profits; 
and  that  plaintiff,  by  his  own  testimony,  allegedly 
admitted  engaging  in  a  course  of  illegal  conduct  having  for  its 
purpose  cheating  and  defrauding  not  only  the.  defendants  of 
their  share  of  profits,  but  also  the  United  States  Government 
of  income  taxes,  and  the  State  of  Illinois  of  sales  taxes, 
thereby  mald.ng  him  guilty  of  such  improper  practices  as  to 
preclude  him  from  obtaining  the  aid  of  a  court  of  equity. 
With  respect  to  the  latter  contention,  there  is  no  evidence 
indicating  that  income  taxes  due  the  United  States  Government 
or  sales  taxes  due  the  State  of  Illinois  were  withheld  by 
any  of  the  parties. 

Plaintiff  and  defendants  had  their  own  accountants 
who  agreed  on  the  sum  of  $10,116.83,  shown  by  $he  books 
to  be  due  plaintiff.   The  master  recommended  that  this 
amtunt  be  found  to  be  due  him.   The  chancellor  added 
^1|792.35  for  capital  expenses,  as  heretofore  stated,  but 
there  is  no  evidence  whatever  to  support  this  finding. 

Plaintiff  takes  the  position  that  Stoltz's  agreement 
with  him  constituted  a  partnership.   It  was  an  oral  agreement, 
never  reduced  to  writing.   Plaintiff  testified  that  about 
the  middle. of  February  19^7  his  father  told  him  that,  since 
he  and  Mrs.  Stoltz  spent  much  of  their  time  in  Florida, 
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they  wanted  plaintiff  to  operate^  the  lot  on  a  fifty-fifty 
basis,  "prcvided  I  stay  there  every  day  and  tako  care 
of  the  place";  that  in  buying  cars  he  used  the  checks  of 
Stoltz  Motors,  reported  the  amount  he  paid  for  every  car 
and  later  got  a  fifty  per  cent  division  on  the  net  profits. 
Exhibits  in  evidence  shov;  that  checks  from  Stoltz  Motor 
Distributors  payable  to  plaintiff  indicated  they  were  for 
"commissions  in  full"  for  the  period  for  which  they  were 
paid.  Anne  Iden,  the  bookkeeper,  testified  that  about  March 
1,  19^7, plaintiff  began  buying  and  selling  cars  for  the 
company,  and  that  she  was  present  at  conversations  between 
plaintiff  and  his  father  wherein  they  agreed  that  Raymond 
was  to  share  equally  in  the  profits  of  the  business,  and 
that  she  issued  checks  to  him  as  "his  share  of  the 
commissions";   that  Raymond  had  been  buying  cars  on  his 
own  account  before  he  became  associated  with  his  father, 
and  that  the  gist  of  the  conversations  vjhich  she  heard 
was  that  the  senior  Stoltz  v;as  to  divide  the  net  profits 
/    fifty-fifty  with  his  son.   There  i;as  no  specific  conversation 
about  deducting  operating  costs;  the  father  talked  only  about 
net  profits.   Franlc  Stoltz  testified  that  in  February  19^7 
he  talked  to  his  son  about  continuing  to  work  for  the 
Stoltzes  and  offered  to  give  him  half  the  profits  on  the 
cars  he  bought  and  sold.   In  describing  the  arrangement 
Franlc  Stoltz  characterized  the  ora.!  agTeement  as  a  partner- 
ship, but  there  was  in  fact  no  assumption  of  liabilities;  there 
xi/as  nothing  more  than  an  agreement  between  Stoltz  and  his 
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son  to  divide  the  profits  on  sales  of  cars  made  by  plaintiff 

v/hile  the  Stoltzes  were  absent  in  Florida  during  most  of 

the  winter. 

With  respect  to  the  later  formation  of  a  corporation, 

the  evidence  shows  that  Frank  Stoltz  suggjested  incorporating 

Stoltz  ilctor  Distributors  for  ;!52O,O00^,i<f^  that  he  and 

plaintiff  would  put  in  |10,000».&<reach;  that  the  cars  in  the 

sales  lot  at  the  time  were  worth  about  f35,OOOl^&??f^  that     ^  ^ 

' o''^ 

:;?10,000,.,de''worth  of  stock  v^as  to  be  issued,  respectively, 
to  Dollie  Stoltz  and  to  plaintiff,  each  of  the  parties 
to  take  fifty  per  cent  of  the  profits;  Anne  Iden,  the  book- 
keeper, v/as  to  hold  two  qualifying  shares.   Plaintiff 
testified  that  he  was  supposed  to  pay  flO,OOO..^e^''Tnto  the 
company  when  it  became  incorporated;  that  he  did  not  pay 


any  money  into  it;   that  he  had  about  $10,000 j&^'^ming  at  the 
time  and  did  not  make  any  offer  or  demand  to  acquire  the 
$10,000,;&6^orth  of  stock  for  himself,   Wben  he  received  a 
check  for  O8,210,.,&crf rom  Stoltz  Motor  Distributors  on 
March  8,  19^8,  he  old  not  offer  to  buy  stock.   Evidently 
nothing  v/as  paid  into  the  corporation  by  plaintiff,  and  no 
stock  was  issued  to  him.   Hov;ever,  the  corporation  took  over 
the  assets  of  the  business  previously  conducted  by  the  senior 
Stoltzes,  including  cars  on  hand,  and  a  bank  account  of 
^i|-0,000j3«f^  ^50,000.©ft4  After  the  incorporation  the 
Stoltz  Motor  Distributors  account  still  remained  in  effect; 
Dollie  Stoltz  owned  198  of  the  200  shares  of  stock  issued 
by  Stoltz  Motors,  Inc.  Steven  C.  Zidek  testified  that  he 


prepared  the  incorporation  papers  and  that  plaintiff 
did  not  subscribe  to  any  shares. 
/  y  /The  main  |)oint  of  the  defense  is  that  plaintiff 
/   used  funds  belonging  to  defendants  for  the  purchase  of 
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automobiles,  falsely  rei^orted  the  amounts  padd  for  cars 
and  thereby  garnered  to  himself  undisclosed  profits;  and 
that   since  plaintiff  and  defendants  were  not  partners, 
plaintiff  occupied  the  position  of  a  fiduciary  who  is 
alleged  to  have  betrayed  his  trust  and  is  therefore  not 
entitled  to  an  accounting.   As  a  matter  of  fact,  this 
proceeding  should  not  have  been  treated  as  a  bill  of 
accounting,  because  there  is  no  dispute  as  to  the  accuracy 
of  the  amount  due  plaintiff,  namely,  $10,116.83.  The 
accountants  for  the  respective  parties  found  tbas  sum 
shown  to  be  due  plaintiff  on  the  books  of  the  company.   The 
suit  should  have  been  treated  as  an  action  in  law,  and 
judgment  entered  accordingly,' 

The  bulk  of  the  testimony  is  devoted  to  a  recital  by 
numerous  v/itnesses  called  by  defendants  v/ho  testified  with 
resi^ect  to  the  purchases  and  sales  of  used  cars  by  plaintiff. 
This  testimony  is  too  voluminous  to  relate  in  detail,  but  we 
have  carefully  examined  the  evidence  pertaining  to  the 
transactions  involved,  the  more  important  of  which  may 
be  sammarized  as  follows.   There  is  evidence  that  in  June 
or  July  19^-7  plaintiff  sold  two  or  three  cars  to  one 
Goldstein  of  Moline,  Illinois.   This  transaction  was  not 
reported  to  Stoltz  Motors.   Several  cars  were  sold,  yielding 


a  profit  to  plaintiff  and  Franlc  Stoltz.   Plaintiff  testified 
that  he  took  the  money  for  the  piirchase  of  these  cars 
from  the  safe,  as  he  was  authorized  to  do,  and  that  his 
father  told  him  that  he  should  not  put  all  the  cars  he 
bought  and  sold  on  the  books.   He  also  stated  that  there 
were  between  ten  to  twenty  instances  where  he  either  bought 
or  sold  cars  that  were  not  listed  on  the  books  of  the  comioany, 
but  that  he  reported  these  transactions  to  his  father,  gave 
him  fifty  per  cent  of  the  profits,  and  that  no  deductions 
for  overhead  or  other  expenses  were  made,   Frank  Stoltz, 
on  the  other  hand,  denied  that  his  son  had  ever  turned  over 
any  money  not  reported  on  the  books  of  the  business,  either 
of  the  partnership  or  the  corporation;  denied  that  he  had 
ever  told  his  son  to  buy  cars  and  not  report  the  purchases 
to  the  bookkeeperj  and  further  denied  that  he  did  not  want 
a  record  made  of  the  Goldstein  transaction.   Plaintiff 
testified  that  he  obtained  automobiles  from  Bernard 
Brothers,  Inc.,  in  the  names  of  people  who  wanted  themj 
that  he  received  a  commission  for  eaxsh  transaction,  of 
which  he  gave  his  father  fifty  per  cent  and  retained 
fifty  per  cent  for  himself;  that  he  bought  some  of  the 
cars  with  currency  taken  from  the  safe;  and  that  his  father 
told  him  not  to  put  all  the  sales  on  the  books.   There 
were  out-^of-town  transactions  as  well.   Plaintiff  testified 
with  respect  to  some  forty  or  fifty  automobiles  sold  to 
one  Andef'sen  of  Viborg,  South  Dakota  in  194?;  he  did  not 
remember  the  details  of  all  thes©  trcmsactlojis,  but  he 
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stated  that  at  all  times  he  reported  to  the  bookkeeper 
the  exact  amounts  he  received  from  Andersen.   Plaintiff 
carried  on  several  transactions  with  the  Burlington  Motors 
of  LaG-range,   operated  by  Hennebery  and  Mitchell;  he 
testified  that  he  correctly  reported  these  purchases,  both 
as  to  the  amount  paid  and  received  on  each  sale.   With 
respect  to  the  Lynch  Buick  Automobile  Company,  Enness  Motors 
of  Milwaukee,  Marquette  Motors  of  Milwaukee,  and  Hennessy 
Motors  of  Milwaukee,  plaintiff  testified  that  he  correctly 
reported  every  transaction,  including  the  amount  paid 
and  received. 

One  of  the  transactions  about  which  there  is  a 
dispute  relates  to  the  purchase  of  a  Pontiac  sedan  from 
one  Tschanz  in  February  19^7.   This  was  prior  to  the  arrange- 
ment made  between  plaintiff  and  the  Stoltzes  for  one-half 
of  the  profits.   Similarly,  a  transaction  with  John  Michalis 
preceded  the  profit-sharing  agreement, 

the   master  concluded  that  although  there  were  some 
rscrepancies  between  the  accounts  reported,  as  they  appear 
upon  the  cards  of  the  plaintiff,  \jHhere  is  no  satisfactory 
evidence  that  plaintiff  has  withheld  any  monies  of  the 
defendants;  that  the  peculiarities  attending  the  business 
of  buying  and  selling  secondhand  automobiles  involved 
practices  that  might  be  questionable,  but  no  sufficient 
evidence  has  been  adduced  to  warrant  a  finding  that  the 
plaintiff  has  appropriated  any  monies  to  himself ;>  Upon 
the  whole,  we  think  these  conclusions  are  Justified  by  the 
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\     evidence.   Some  of  the  sales  showed  discrepancies  of  ■,:;25«-&©~p 

to  (:;5(JC5^^ others  of  larger  amounts.   It  was  admitted  that 

in  transactions  of  this  kind  there  was  often  a  third  party 

involved  who  received  a  finder's  fee,  according  to  established 

policy  in  the  trade.   Since  the  accuracy  of  the  amount  of 

(?10,ll6.83  due  plaintiff,  as  shown  by  the  respective 

accountants'  reports,  is  not  questioned,  the  court  should 

have  entered  judgment  in  favor  of  plaintiff  for  that  amount, 

instead  of  entering  a  money  decree  for  that  sum,  providing  for 

the  appointment  of  a  receiver  to  liquidate  the  corporatipn  in 

the  event  of  the  failure  of  defendants  to  pay  the  amount, 

and  further  providing  for  distribution  of  the  balance 

of  the  funds  of  the  partnership  and  the  corporation. 

Accordingly,  the  decree  of  the  ;3ircuit  ^Gourt  is  reversed, 

and  the  cause  remanded  with  directions  that  Judgment  be 

entered  in  favor  of  plaintiff  for  $10,116.83,  the  costs  to 

be  apportioned  equally,  one-half  to  be  taxed  against 

plaintiff  Raymond  G,  Stpltz  and  one-half  against  defendants 

Frank  and  Dollie  Stoltz,  \/-  f 

DECRiS  REVERSED,  AND  THE  CAUSE  ^     '  <'-hT 
REMANDED  VJITH  DJRSCTIONS;  COST^        '^>~e- 
^  '"iO   BE'  APPORTIONED  EQUALLY. 

if        ?•  -^   . 

/•  NIEMEYER,A  J.  ,  and  BURKE,  J.  ,  ^ncur. 
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EMERSON  MIDWEST  CORPORATION, 
a  corporation, 

Appellant, 


EDWARD  SLIVE,  d.b.a. 
WHOLESALERS  OUTLET,  and 
WHOLESALERS  OUTLET, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 

3  51 1.A.  109^ 


Appellees , 

MR.  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  is  an  appeal  from  an  order  quashing  a  capias 
Issued  for  the  apprehension  and  arrest  of  defendant  in 
a  civil  action. 

On  May  1^,  1952  plaintiff  filed  its  statement  of 
claim  in  the  Municipal  Court  of  Chicago,  alleging  that 
it  and  defendant  had  entered  into  written  contracts, 
called  a  "floor  plan  agreement,"  under  which,  as  seller, 
it  delivered  television  sets  to  defendant,  title  to 
which  was  retained  in  plaintiff  until  the  entire  purchase 
price  was  paid  in  full;  that  the  purchase  price  amounted 
to  $7,681.28;  that  defendant  made  no  payments;  that 
plaintiff  made  demand  for  the  return  of  the  sets,  but 
that  defendant  converted  them  to  his  own  use,  contrary 
to  the  terms  of  the  "floor  plan  agreement;"  that  malice 
is  the  gist  of  the  action,  and  prayed  for  a  special 
finding  to  that  effect.  Service  was  had  on  defendant, 
and  on  July  18,  1952,  a  judgment  for  $7,681,28  was 
entered  by  Plon.  Jay  A.  Schiller,  one  of  the  judges  of 
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the  court.  On  July  30,  1952,  plaintiff,  without  notice 
to  defendant,  moved,  before  Judge  Oscar  S.  Caplan,  to 
amended  the  judgment  by  adding  a  finding  therein  that 
"Malice  is  the  gist  of  the  action  and  that  execution 
issue  against  the  body  of  the  defendant."   The  record 
shows  this  motion  made  by  plaintiff,  and  following  the 
motion,  as  shown  in  the  record,  are  the  words,  "and 
the  Court  being  fully  advised  in  the  premises  sustained 
said  motion,"   So  far  as  appears,  these  are  words  of  the 
makers  of  the  record.   No  finding  as  to  malice  and  no 
judgment  are  shown.  A  capias  was  issued  August  1,  1952, 
defendant  was  apprehended  September  2l+th,  and  on  October 
10,  1952,  a  petition  to  quash  the  capias  was  filed.  This 
came  on  for  hearing  before  Hon.  Joseph  A.  Pope,  who  v;as 
sitting  as  the  motion  judge  of  the  court.  After  a  hearing, 
he  entered  the  order  quashing  the  capias  pursuant  to 
defendant's  petition,  from  which  order  plaintiff  appeals. 

There  is  no  finding  or  judgment  in  the  record  to 
support  the  capias.  Nothing  is  shov,Ti,  except  that 
plaintiff  made  a  motion  to  amend  and  that  the  motion 
was  allowed.   In  Clark  v.  Augustine.  3^2  111.  App.  296, 
decided  by  this  court  in  195l»  plaintiff  sued  for  slander 
and  for  assault  and  battery.  Defendant  failed  to  appear; 
the  case  was  tried  by  the  court  without  a  jury;  and  a 
finding  and  judgment  was  entered  against  defendant  in  the 
sum  of  $15 » 000.   No  finding  of  malice  was  made  at  that 
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time.  Three  months  later  the  court  entered  an  order  nunc 
pro  tunc,  finding  that  malice  was  the  gist  of  the  action, 
and  a  body  execution  was  issued.   It  was  defendant's 
theory  that  as  malice  Is  the  gist  of  an  action  for  assault 
and  battery,  as  well  as  for  slander,  It  was  unnecessary  to 
make  a  special  finding,  and  that  the  court  retained  juris- 
diction to  enter  a  nunc  pro  tunc  order  for  the  purpose  of 
clarifying  the  record.   It  was  held  that  even  though  the 
complaint  states  a  case  warranting  such  a  finding,  unless 
the  judgment  contains  the  special  finding  described  by 
the  statute,  the  capias  cannot  issue.  While  there  is 
a  distinction  between  that  case  and  the  instant  one,  in 
that  there  the  term  had  expired,  the  fundamental  require- 
ment of  a  judgment  order  is  applicable  to  this  case. 

The  complaint  here  is  not  sufficient  to  support 
a  finding  that  malice  is  the  gist  of  the  action.   It 
alleges  that  no  title  passed,  that  defendant  converted 
the  goods,  and  that  malice  is  the  gist  of  the  action,  all 
of  which  are  conclusions  vdthout  supporting  facts  to 
make  a  case  for  a  finding  of  malice.   Before  any  person 
may  be  deprived  of  his  liberty  in  a  criminal  case,  great 
care  and  precision  are  required  in  all  proceedings. 
Where  the  same  result  is  sought  in  a  civil  action,  cer- 
tainly, no  less  should  be  required.  A  drastic  remedy, 
such  as  Imprisonment  for  a  debt,  ought  not  to  be  allov/ed 
by  a  court  ereept  upon  presentation  to  it  of  facts  which 
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reveal  that  the  action  is  genuinely  one  In  which  malice 
Is  the  gist.   In  this  case,  the  complaint  recites  that 
plaintiff  Is  the  seller,  and  this  In  Itself  Indicates 
that  the  transaction  had  In  It  the  elements  of  a  transfer 
of  title.   It  then  alleges  a  "floor  plan  agreement," 
without  setting  forth  the  terms  of  that  agreement,  either 
literally  or  In  substance,  merely  asserting  that  plaintiff 
retained  title  until  the  entire  purchase  price  was  paid; 
that  is  to  say,  if  there  was  one  dollar  left  on  the  pur- 
chase price,  defendant  would  still  be  j'ullty  of  conver- 
sion. The  complaint  is  so  vrholly  Inadequate  in  this 
respect  that  the  Issuance  of  a  capias  pursuant  to  it  was 
clearly  erroneous. 

It  is  urged  that  defendant  having  defaulted,  he 
impliedly  admitted  he  had  no  defense.  Eovievev^   where, 
as  here,  the  complaint  makes  no  case  against  defendant 
insofar  as  the  issue  of  malice  is  concerned,  that  point 
could  have  been  raised  even  in  a  reviewing  court.  Where, 
as  here.  It  does  not  appear  that  there  was  any  Judgment 
order  finding  malice,  it  is  proper  to  consider  the  in- 
adequacy of  the  complaint  upon  a  petition  to  quash  the 
writ.  Roe  v.  County  of  Cook,  356  111.  568. 

Plaintiff  contends  that  the  matter  should  have  been 
submitted  to  Judge  Caplan  and  that  it  was  error  for  Judge 
Pope  to  enter  the  order.   It  is  apparent  from  the  record 
that  all  that  occurred  prior  to  the  entry  of  the  order 
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appealed  from  was  purely  perfunctory  and  ex  parte.   Under 
these  circumstances,  the  Judge  assigned  to  hear  motions, 
In  accordance  with  the  practice  of  the  Municipal  court, 
could  properly  sit  as  the  judge  to  hear  the  petition 
and  enter  the  order  in  question.   Fessler  v.  Weiss^  3^8 
111.  App.  21, 

Order  affirmed, 
Tuohy  and  Robson,  JJ,,  concur. 
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LOUIS  BOURJAILY  and  RUTH  BOURJAILY, 
co-partners,  doing  business  as 
BOURJAILY  &  ASSOCIATES, 

Appellees, 


A.  R.  l^SEK, 


Appellant < 
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APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OP  THE  COURT. 
Louis  Bourjally  and  Ruth  Bourjaily,  co-partners, 
doing  business  as  Bourjally  &  Associates,  filed  a  complaint 
In  the  Superior  Court  of  Cook  County  against  A,  R,  Masek 
for  damages  for  loss  of  profit  based  on  an  alleged  breach 
of  contract.  Defendant  filed  a  counterclaim.   Issues  were 
Joined.  In  a  trial  before  the  court  without  a  jury  Judgment 
was  entered  for  plaintiffs  for  $7tl95   and  against  defendant 
on  the  counterclaim.  Defendant,  appealing,  prays  that  the 
judgment  against  him  be  reversed  and  that  Judgment  be 
entered  for  him  on  the  counterclaim. 

The  complaint  alleges  that  defendant  owned  and 
published  a  neighborhood  nev;spaper  called  "The  Lawndale 
News"  and  that  plaintiffs  entered  into  a  written  agreement 
with  defendant  wherein  they  were  appointed  exclusive  repre- 
sentatives for  the  sale  of  help  wanted  advertising  in  the 
paper;  that  they  agreed  to  use  a  full  page  each  week  at  the 
rate  of  $65   per  page  and  at  the  rate  of  |10  per  column 
whenever  six  coltimns  err  less  were  used  by  them;  that  the 
agreement  was  dated  June  30,  19^1-^;  that  the  term  of  the 
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contract  was  for  the  duration  of  the  "present  war"  or  for 
one  year,  whichever  should  be  shorter;  that  on  February  2, 
19^5*  the  defendant,  without  reasonable  cause,  terminated 
the  agreement;  and  that  after  February  2,  19^5»  defendant 
refused  to  accept  any  advertising  obtained  by  plaintiffs, 
by  reason  whereof  they  suffered  damages  in  the  amount  of 
$25,000.  Defendant  in  an  amended  answer  averred  that 
prior  to  February  2,  19^5,  plaintiffs  employed  and  used 
false  and  fraudulent  tactics  and  practices  in  submitting 
for  publication  unauthorized  advertisements  to  be  placed 
in  the  newspaper,  which  worked  a  fraud  upon  the  defendant; 
that  complaints  were  filed  against  him  x^ith  the  State's 
Attorney  and  the  Better  Business  Bureau  by  various  persons, 
firms  and  corporations,  who  charged  that  they  were  victims 
of  the  tactics  and  practices  used  by  plaintiffs;  and  that 
plaintiffs  used  false  and  fraudulent  tactics  and  methods 
in  attempting  to  collect  for  advertisements  placed  by  them 
in  the  paper.  Defendant  denied  that  he  refused  to  accept 
or  print  any  advertisements  obtained  by  plaintiffs  for 
publication  in  the  newspaper  and  asserted  that  no  adver- 
tisements were  offered  by  plaintiffs  for  publication  sub- 
sequent to  February  2,  19^5-  Defendant  also  alleged  that 
the  contract  was  terminated  and  rescinded  by  mutual  consent 
of  the  parties.   In  a  coiinterclaim  the  defendant  asked 
#25,000  in  damages  because  of  the  false  and  fraudulent 
tactics  allegedly  employed  by  plaintiffs  in  soliciting 
advertising  and  attempting  to  collect  therefor.  Plaintiffs 
denied  the  allegations  of  the  counterclaim  and  in  reply 


-3- 

to  the  answer  denied,  that  the  contract  vas   terminated  ■by- 
mutual  consent  and  also  denied  that  no  advertisements  were 
offered  by  plaintiffs  for  publication  subsequent  to 
February  2,  19^5. 

Defendant  published  a  neighborhood  newspaper 
known  .as  "The  Lawndale  News."  Under  an  oral  agreement 
made  in  March,  19^1-4,  plaintiffs  sold  "help  wanted"  adver- 
tising in  the  newspaper.   In  Jiine,  19^^,  the  parties  entered 
into  the  written  agreement  set  out  in  the  complaint,  under 
which  plaintiffs  were  appointed  exclusive  representatives 
for  the  sale  of  help  wanted  advertising  in  the  paper. 
Plaintiffs  were  to  defray  all  expenses  of  securing  business 
and  agreed  to  use  their  best  efforts  to  secure  the  adver- 
tising and  to  pay  defendant  at  the  rate  of  %5   a  page  and 
|10  a  column  whenever  six  columns  or  less  were  used. 
Defendant  ran  two  types  of  advertising  in  his  newspaper. 
One  was  known  as  display  advertising  and  consisted  of  general 
advertising  copy  and  the  other  was  known  as  classified 
advertising  and  included  help  v/anted  ads,  offers  of  property 
for  sale,  etc.   Only  help  wanted  advertising  was  to  be 
solicited  by  plaintiffs.  After  the  execution  of  the  written 
agreement  plaintiffs  continued  to  solicit  help  v;anted  ads 
for  the  paper  and  the  defendant  published  them.   In  November 
and  December,  19^A'-  and  January,  1945»  defendant  received 
complaints  from  val-ious  corporations  that  help  wanted  ads 
for  them  were  being  rvixi   in  the  newspaper  without  authority 
of  the  purported  advertisers.   Defendant  requested  the 
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plaintiffs  to  refrain  from  using  unethical  methods  In 
obtaining  ads.   Defendant  also  received  complaints  from  the 
State's  Attorney's  office  and  the  Better  Business  Bureau. 
He  states  that  he  notified  plaintiffs  that  the  contract 
would  be  terminated  If  they  continued  to  place  fictitious 
ads,   A  great  many  letters  were  received  by  defendant 
complaining  about  ads  being  run  in  the  newspaper  without 
authority.  On  February  2,  1945i  defendant  wrote  a  letter 
to  plaintiffs  terminating  the  agreement  and  requesting  them 
to  refrain  from  soliciting  any  ads  for  the  newspaper. 
Despite  the  notice  of  termination  defendant  testified  that 
he  never  refused  to  run  any  ads  tendered  to  him  by  plaintiffs 
and  that  he  ran  ads  for  them  duilng  the  months  of  February, 
March,  April,  May  and  June,  19^5«  Mrs,  Bourjaily  admitted 
that  she  did  not  tender  any  ads  which  he  refused  to  rvin. 
Plaintiffs  did  not  deny  defendant's  testimony  that  he  ran 
ads  for  them  during  the  period  from  February  to  June,  19^5. 
Defendant  testified  that  neither  he  nor  his  employees 
solicited  any  help  wanted  ads  for  The  Lawndale  News. 
Defendant  sold  the  newspaper  in  July,  19^5* 

We  turn  to  a  consideration  of  defendant's  con- 
tention that  he  had  the  right  to  cancel  the  contract  because 
of  plaintiffs'  misconduct.  Plaintiffs  insist  that  the  con- 
tract v;as  canceled  without  Justifiable  cause.  As  to 
defendant's  statement  that  although  he  had  ample  cause  to 
cancel  the  contract  he  ran  ads  for  the  plaintiffs  in  February, 
March,  jiprll,  May  and  June,  19^5  and  that  he  never  refused 
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to  run  any  ads  placed  by  them  In  that  period,  plaintiffs 
assert  that  the  defendant  Is  not  in  a  position  to  urge  this 
defense  as  it  was  not  raised  in  the  trial.  During  the  trial 
the  then  attorney  for  defendant  asserted  two  defenses, 
first,  that  the  contract  was  terminated  because  of  acts  of 
misconduct  by  the  plaintiffs,  and  second  that  despite  the 
acts  of  misconduct  the  parties  agreed  to  terminate  the  con- 
tract. On  motion  of  plaintiffs,  defendant  elected  to  stand 
on  the  defense  of  termination  for  cause  and  that  no  damages 
were  suffered.   In  view  of  the  election  of  defendant,  we 
shall  consider  only  the  defense  that  defendant  had  the 
right  to  cancel  the  contract.   That  is  the  issue  on  which 
the  case  was  tried. 

Under  the  law  it  was  the  duty  of  plaintiffs  to 
carry  out  the  obligation  of  the  contract  honestly  and  in 
good  faith.  The  overwhelming  weight  of  the  evidence  established 
that  plaintiffs  were  guilty  of  fraud  in  continually  sub- 
mitting fictitious  help  wanted  ads  to  be  run  in  The  Lawndale 
News.  A  reasonable  inference  from  the  evidence  is  that 
plaintiffs  were  lifting  ads  from  Chicago  newspapers  and 
inserting  them  in  defendant's  publication.  Plaintiffs  sent 
invoices  for  these  ads.   The  misconduct  of  plaintiffs  caused 
complaints  to  the  Better  Business  Bureau,  the  State's 
Attorney  and  to  defendant.   The  latter  complained  to  plain- 
tiffs on  various  occasions  about  the  practice  of  submitting 
fictitious  ads.   The  uncontradicted  evidence  shows  that 
numerous  complaints  were  received  by  defendant  after  conver- 
sations between  the  parties  concerning  the  misconduct. 
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Letters  from  various  corporations  dated  January  and  February, 
19-^5,  received  In  evidence,  complained  about  being  billed 
by  The  Lawndale  News  for  ads  which  were  run.  In  the  paper 
without  authority.  We  find  that  the  evidence  proves  con~ 
cluslvely  that  plaintiffs  were  lifting  ads  from  other  news- 
papers and  rionnlng  them  without  authority  and  that  this 
misconduct,  particularly  after  being  warned,  was  ample 
Justification  for  the  cancellation  of  the  contract.   The 
court  erred  In  entering  Judgment  for  plaintiffs.   Ebbert  v. 
Metropolitan  Life  Insurance  Co..  3^9  HI.  306,  309. 

Defendant  states  that  the  trial  Judge  erred  In 
refusing  to  enter  Judgment  In  his  favor  on  the  counterclaim 
and  asks  that  we  enter  Judgment  thereon.  We  agree  with  the 
trial  Judge  that  defendant  failed  to  prove  damages  because 
of  the  misconduct  of  plaintiffs.   The  Judgment  of  the 
Superior  Court  of  Cook  County   Is  reversed  and  the  cause  Is 
remanded  with  directions  to  enter  Judgment  for  defendant 
and  against  plaintiffs  on  the  caBe  In  chief  and  for  the 
plaintiffs  and  against  defendant  on  the  counterclaim. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

NIEMEYER,  P.J.  AND  FRIEND,  J.  CONCUR, 
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J.    R.    T.    ALFORD, 

Plaintiff  below. 

Appellee, 

BUTLER  BUILDING,  INC.,  a  corporation, 
and  JAYNER,  INC.,  a  corporation, 

Defendants  below. 

Appellees, 

On  Appeal  of  OSCAR  MANCHIK, 

Intervening  Petitioner  below. 

Appellant. 
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APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTZ. 


MR.  JUSTICE  LE'.;E  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  J.  R.  T,  Alford,  as  successor  trustee, 
instituted  suit  to  foreclose  the  lien  of  the  trust  deed 
executed  in  1936  by  Butler  Building,  Inc.  to  secure  Junior 
mortgage  6%   leasehold  bonds  in  the  sum  of  $1,141,000  of 
which  |l,129»000  remain  outstanding.   The  premises  described 
In  the  trust  deed  are  improved  v/lth  a  sixteen-story  building 
located  at  162-70  North  State  Street  in  the  City  of  Chicago, 
Cook  County,  Illinois.   The  first  mortgage  on  the  premises  in 
question  having  been  fully  paid,  the  junior  mortgage  lease- 
hold bonds  on  which  the  instant  proceeding  is  based  are  a 
first  lien. 

Defendant  Jayner,  Inc.,  the  record  o^-mer  of  the 
leasehold  estate  and  building,  filed  a  counterclaim  proposing 
a  plan  of  reorganization.  After  a  series  of  hearings  the 
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trlal  court  entered  an  order  finding  that  the  terms  of  the 
proposed  plan  were  equitable,  and  authorized  submission  of 
the  proposed  plan  to  the  bondholders  for  approval.  From 
this  order  Oscar  Manchik,  an  objector  to  the  proposed  plan 
of  reorganization,  appeals, 

Jayner,  Inc«,  an  Illinois  corporation,  was 
organized  for  the  pu3?pose  of  carrying  out  the  plan  of  re- 
organization.  It  has  an  authorized  capital  stock  of  12,000 
shares  of  the  par  value  of  one  dollar  a  share,  of  which 
11,12.9  -Shares  were  Issued  and  held  linder  the  same  terms 
as  govern  the  stock  of  Butler  Building,  Inc.   Butler 
Building,  Inc.,  like  its  successor  Jayner,  Inc.,  was  organized 
for  the  purpose  of  acquiring  all  the  property  of  another 
corporation  which  at  that  time  owned  the  leasehold  estate 
here  involved,  in  accordance  with  the  plan  for  readjustment 
of  a  mortgage  debt  made  in  1933*  Pursuant  to  that  plan, 
all  the  stock  of  Butler  Building,  Inc.  was  deposited  with 
The  Northern  Trust  Company,  where  it  is  held,  under  the  tenns 
of  an  escrow  agreement.   This  agreement  does  not  appear  in 
the  record.  Before  the  filing  of  the  present  action  Butler 
Building,  Inc.  conveyed  the  leasehold  estate  subject  to  the 
trust  deed  to  Jayner,  Inc. 

The  proposed  plan  of  reorganization  provides  in 
substance  that  new  fifteen-year  bonds  bearing  interest  at 
the  rate  of  three  per  cent  per  anniim  be  secured  by  a  first 
lien  on  the  property  of  a  new  corporation.  In  the  event  the 
bondholders'  nominee  is  successful  bidder  at  the  foreclosure 
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sale,  the  equity  ovmershlp  of  the  corporation  will  be  In  the 
participating  bondholders.  Nonparticlpatlng  bondholders 
will  receive  in  cash  pro  rata  distribution  of  the  purchase 
price.  According  to  the  pleadings  about  eighty-five  per 
cent  of  the  holders  of  the  old  bonds  requested  that  the 
proposed  plan  be  approved  by  the  court. 

In  this  court  Manchlk  filed  a  common-law  record. 
After  Manchlk  filed  his  brief  the  plaintiff  successor  trustee, 
defendants  Butler  Building,  Inc.,  and  Jayner,  Inc.,  and 
certain  bondholders  holding  $706,100  of  the  old  bonds  who 
were  made  additional  parties  as  count erdefendants  to  the 
counterclaim  filed  by  Jayner,  Inc.,  Joined  in  filing  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the  order  appealed 
from  is  Interlocutory  in  character.   This  motion  was  denied. 
In  their  reply  brief  the  same  parties  renewed  their  motion 
to  dismiss  the  appeal.   Since  this  motion  challenges  the 
Jurisdiction  of  this  court,  it  may  be  raised  at  any  time 
during  the  pendency  of  the  proceedings,   (Nye  v.  Nye,  411 
111,  408,)   To  the  same  effect  see  Anderson  v,  Samuelson, 
3^0  111.  App,  528,   The  right  of  appeal  is  created  by  statute 
and  in  the  absence  of  statutory  authority  therefor  an  inter- 
locutory appeal  entered  in  the  progress  of  the  case  is  not 
appgialable,   (Steele  v,  Mularkey.  345  111.  App.  412.)   In 
the  present  proceeding  no  decree  of  foreclosure  has  been 
entered  nor  has  a  sale  been  had.   The  order  appealed  from 
approves  the  terms  and  conditions  of  issuance  and  exchange 
of  new  securities  under  a  proposed  plan  of  reorganization 
conditioned  upon  the  submission  of  the  plan  to  the  bondholders 


for  their  approval.  According  to  the  provisions  of  the  plan 
as  shown  in  the  counterclaim  of  Jayner,  Inc.,  the  plan  may- 
be altered  or  modified  with  the  approval  of  the  court  after 
Its  submission  for  acceptance  if  in  the  opinion  of  the  court 
the  alteration  or  modiflo.ation  does  not  materially  or 
adversely  affect  the  interest  of  the  bondholders.  In  these 
circumstances  it  cannot  be  said  with  certainty  that  the 
bondholders  will  approve  the  plan.  Moreover  the  question  as 
to  the  amount  to  be  bid  for  the  property  by  bondholders 
desiring  to  participate  in  the  plan  is  left  open  for  future 
determination.  It  may  well  be  that  the  bid  of  the  nominee 
for  the  depositing  bondholders  will  not  be  the  highest 
received  at  the  sale. 

So  far  as  the  record  shows  the  order  appealed 
from  has  not  determined  anything  relating  to  the  merits  of 
the  controversy  and  in  our  opinion  is  not  a  final  order 
within  the  meaning  of  Section  77  of  the  Civil  Practice  Act. 
We  are,  therefore,  impelled  to  dismiss  the  appeal. 

For  the  reasons  given,  the  appeal  is  dismissed. 

APPEAL  DISMISSED. 
FEINBERG,  P.J.  AND  KILEY,  J.,  CONCUR. 
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JENNIE  GOLDMAN,    ISAAC  MAMS 
&  C0I4PAKY,    a  corporation, 
&EORGE   TE^IPLAR,    and  KELLERS 
DELIVERY  SERVICE,    INC.,    a 
corporation. 

Appellants, 


CITY  OF  CHICAGO,   a  municipal 
corporation, 

Appellee. 
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APPEAL  FROM 


CIRCUIT  COURT, 


COOK  COUNTY. 


MR.  JUSTICE  LE\-;E  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiffs  appeal  from  an  order  entered  at  the 
close  of  plaintiffs*  evidence  dismissing  their  complaint 
praying  for  a  declaratory  Judgment  finding  that  plaintiff 
Kellers  Delivery  Service,  Inc.,  a  corporation,  hereinafter 
called  "Kellers,"  has  a  right  to  operate  its  business  as  a 
legal  nonconfonning  use  in  a  district  zoned  for  apartments 
under  the  provisions  of  the  zoning  ordinances  of  the  City 
of  Chicago  as  amended. 

The  material  facts  are  these.  Plaintiff  Jennie 
Goldman  is  the  owner  of  the  premises  improved  with  a  one- 
story  mill-constructed  garage-type  building  located  at  the 
northeast  corner  of  Humboldt  Boulevard  and  Bloomlngdale 
Avenue  in  the  City  of  Chicago,  Cook  County,  Illinois.   This 
building  was  erected  in  1923.   For  six  years  thereafter  it 
was  used  as  a  garage  and  automobile  sales  agency.   During 
this  period  automobile  repair  work  was  done  on  these  premises. 
From  about  I929  until  1942  the  premises  in  controversy  were 
used  as  a  public  or  private  garage,  and  from  1942  to  1948 
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they  were  occupied  by  another  tenant,  Stewart-Warner  Company. 

In  1948  Kellers  leased  the  premises  in  question 
for  the  purpose  of  operating  a  home  delivery  service  for 
retail  appliance  dealers  in  the  City  of  Chicago.  Kellers 
own  and  operate  eight  Chevrolet  trucks  each  about  fourteen 
feet  in  length.  Merchandise  is  conveyed  from  the  retail 
appliance  dealers  by  Kellers  to  its  garage  where  it  is 
stored  for  an  average  period  of  about  two  weeks,  vftaereupon 
it  is  delivered  to  the  homes  of  the  customers  of  retail 
appliance  dealers.   A  small  percentage  of  Kellers'  business 
comes  from  factories  outside  of  the  City  of  Chicago  and  is 
hauled  in  by  trucks  ranging  from  twelve  feet  in  length  to 
semitrailers  twenty-five  feet  in  length.  In  1939 »  before 
Kellers  leased  the  premises,  an  enclosed  loading  dock  and 
platform  was  constructed  in  the  building  where  all  the 
trucks  were  loaded  and  unloaded.   About  ten  trucks  are 
docked  daily  and  only  occasionally  does  any  truck  make  more 
than  one  round  trip  each  day.  During  the  nighttime  all  the 
trucks  are  parked  in  the  building. 

From  photographs  received  in  evidence  as  plain- 
tiffs* exhibits  it  appears  that  directly  across  the  street 
from  plaintiffs'  premises  on  the  northwest  corner  of  the 
intersection  of  Humboldt  Boulevard  and  Bloomingdale  Avenue 
there  are  two  brick  garage  buildings  used  for  storage 
purposes  by  Bunte  Brothers  Candy  Company.  Along  the  south 
side  of  Bloomingdale  Avenue  across  the  street  from  the 
premises  in  question  are  elevated  railroad  tracks  of  the 
Chicago,  Milwaxikee,  St.  Paul  &  Pacific  Railroad,  and  on  the 
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east  side  of  Humboldt  Boulevard  adjoining  the  railroad 
tracks  on  the  south  there  appears  a  two-story  brick  building. 
The  first  floor  of  this  building  is  occupied  by  a  deli- 
catessen store  with  living  quarters  above  it.   The  other 
structures  shovm  in  the  photographs  appear  to  be  apartment 
buildings. 

When  the  building  occupied  by  Kellers  was  erected 
In  1923  the  premises  were  zoned  for  commercial  purposes. 
Among  the  uses  peitaitted  In  such  a  district  provided  for  In 
Section  8  of  the  zoning  ordinance  was  an  automobile  repair 
shop,  public  garage,  automobile  fuel,  or  service  station, 
railroad  or  water  freight  station,  or  storage,  team,  loading 
or  unloading  track,  or  private  track  or  wharf.  Other  uses 
provldea  for  In  Section  8  of  the  Chicago  zoning  ordinance 
of  1923  are  retail  store,  retail  trade,  vocation,  profession 
or  shop,  for  custom  work  or  the  making  of  articles  to  be 
sold  at  retail  on  the  premises  to  the  ultimate  consumer; 
storage  in  warehouse  of  materials  or  products;  provided  the 
operation  of  such  store,  trade,  vocation,  profession,  shop, 
or  storage,  does  not  Involve  the  handling  of  materials, 
products  or  articles  across  public  sidewalks  in  front  In 
sufficient  and  considerable  amounts  so  as  to  interfere  with 
the  free,  safe  and  continuous  passage  of  pedestrians  along 
the  sidewalk  or  interfere  v/ith  the  usual  functioning  of 
adjacent  streets  and  alleys, 

December  3»  19^2  the  City  Council  of  the  City  of 
Chicago  passed  a  comprehensive  amendment  to  the  Chicago 


zonlng  ordinance  re zoning  "fche  premises  here  In  question  from 

that  of  a  commercial  district  to  that  of  an  apartment  district. 

The  amendatory  Chicago  zoning  ordinance  also  contains  a 

provlslo,n  which  reads: 

"Noncomformlng  uses:  Any  lawful  use  of  the  property 
on  the  effective  date  of  this  ordinance,  which  by 
virtue  of  Its  provisions  Is  a  noncomformlng  use,  Is 
permitted  after  this  ordinance  becomes  effective 
subject  to  the  following  limitations: 

(a)  A  nonconforming  use  not  authorized  by  virtue 
of  the  Chicago  zoning  ordinance  In  effect  at  the 
time  this  ordinance  becomes  effective,  shall  be 
discontinued  and  not  reestablished, 

(b)  If  a  nonconforming  use  has  been  discontinued 
for  a  period  of  two  years  or  more  It  shall  not  be 
reestablished  unless  the  nonconforming  use  was  In 
a  building  designed,  arranged  and  Intended  for 
such  use," 

Plaintiffs  contend  that  Kellers'  use  of  the  premises 
In  question  constitutes  a  lawful  nonconforming  use. 

Defendant  argues  that  plaintiffs  have  failed  to 
prove  that  the  present  use  of  the  property  Is  the  same  as 
It  was  prior  to  the  passage  of  the  amendatory  ordinance  In 
19^2. 

Where,  as  here,  a  motion  Is  made  to  dismiss  the 
complaint  at  the  close  of  plaintiffs'  testimony,  the  motion 
Is  In  the  nature  of  a  demurrer  to  the  evidence,  and  In  ruling 
upon  the  motion  It  is  the  duty  of  the  court  to  consider  the 
testimony  In  the  light  most  favorable  to  the  plaintiffs. 
See  Fewkes  v.  Borah.  376  111.  596.   In  the  Instant  case  the 
evidence  shows  that  before  the  adoption  of  the  amendatory 
ordinance  the  premises  Involved  were  used  as  a  public  garage 
and  that  some  of  the  patrons  stored  their  merchandise  In  the 
garage.   It  is  imdlsputed  that  the  loading  dock  constructed 
In  1939  was  designed  to  facilitate  the  handling  of  goods  and 
merchandise  from  trucks.  We  think  an  Inference  could  be 
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fairly  drawn  from  plaintiffs*  evidence  that  at  the  time  the 
ordinance  was  amended  goods  and  merchandise  were  not  only- 
transferred  at  the  loading  dock  from  one  vehicle  to  another 
but  also  stored  in  the  premises. 

Defendant  asserts  that  Kellers  are  operating  "a 
small  truck  terminal."  The  evidence  does  not  show  that 
the  conduct  of  Kellers'  business  subjected  the  premises  In 
question  to  a  use  substantially  different  from  their  use  at 
the  time  the  amendatory  ordinance  was  adopted.  Nor  is  there 
any  evidence  tending  to  prove  that  the  operation  of  Kellers' 
business  interfered  with  the  free,  safe  and  continuous 
passage  of  pedestrians  along  the  sidewalk  at  the  premises  in 
question  or  the  usual  functioning  of  adjacent  alleys  and 
streets.  Under  the  original  zoning  ordinance  storage  and 
trucking  were  a  permitted  use.  Since  there  is  some  evidence 
tending  to  show  that  the  premises  were  so  used  at  the  time 
of  the  adoption  of  the  amendatory  ordinance  in  19^2  it 
follows  that  Kellers'  use  of  the  premises  was  a  lawful  non- 
conforming use  under  the  provisions  of  the  amended  ordinance 
relating  to  nonconforming  uses.  In  the  view  which  i/e  take 
of  this  case  it  is  unnecessary  to  consider  the  other  points 
raised. 

In  the  present  state  of  the  record  we  are  impelled 
to  reverse  the  order  dismissing  the  complaint  and  remand 
the  cause  for  further  proceedings. 

For  the  reasons  given,  the  order  is  reversed  and 

the  cause  remanded  for  further  proceedings. 

REVERSED  AND  REMANDED  FOR 
FURTHER  PROCEEDINGS, 

FEINBERG,  P.J,  AND  KILEY,  J.  CONCUR. 
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IK  THE  mTTER  OF  TIIE  ESTATE 

OP  MTILDA  JOHNSON,  Incompetent, 

On  Appeal  of  Ernest  G,  Messier, 
Conservator  of  the  Estate  of 
Matilda  Johnson,  Incompetent, 

Ernest  G,  Mlessler,  Appellant. 


Appeal  from  the 
Circtiit  Court  of 
Du  Page  Coianty, 


WOLFE,  —  J, 

On  or  about  the  13th  day  of  January  19i|.9,  Matilda 
Johnson  purchased  several  U.  S.  Savings  Bonds,  Series  "E," 
which  were  issued  in  the  name  of  Matilda  Johnson  or  Alice  M. 
Gleraaker,  as  co-owners.  On  October  20,  19il.9,  a  petition  was 
filed  in  the  Probate  Court  of  Du  Page  County  to  have  Matilda 
Johnson  declared  incompetent.   On  February  3,  19^0,  an  order 
was  entered  in  the  probate  court  finding  that  said  Matilda 
Johnson  was  incompetent,  and  appointed  Ernest  G,  Messier  as 
conservator  of  her  ©state.  This  opder  was  entered  nunc  pro 
ttinc  as  of  October  2?,  19U.9. 

On  November  2,  19l<-9,  Alice  M,  Gle maker  received  a 
letter  from  Ernest  G,  Miessler,  as  conservator  of  the  estate  of 
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Matilda  Johnson,  In  which  he  requested  Alice  M.  Glemaker  to 
cooperate  with  him  as  such  a  conservator  and  turn  over  to 
him  assets  in  which  the  incompetent  had  an  interest,  Alice  M, 
Glemaker  delivered  the  bonds  to  the  conservator  and  got  a 
receipt  from  him  for  said  bonds.  On  November  l6,  19l|-9,  Ernest 
G,  Messier,  as  such  conservator  cashed  the  savings  bonds  in 
the  name  of  Matilda  Johnson  or  Alice  M,  Glemaker,  At  this 
time  no  inventory  had  been  filed  in  the  Estate  of  Matilda 
Johnson  and  no  order  of  Court  had  been  entered  authorizing 
the  conservator  to  cash  these  bonds.  On  March  2,  19^,  an 
inventory  was  filed  by  the  conservator  setting  forth  as  Item 
ll^.  the  receipt  of  |3»999.00  for  redemption  of  U.  S,  Government 
Savings  Bonds,   On  Deceniber  31#  19^0,  the  conservator  filed 
his  first  report  in  which  he  set  forth  that  on  November  17, 
19i|.9,  he  received  the  principal  sum  of  13*975.00  for  the 
redemption  of  these  Series  "E"  Government  Bonds.  On  Jan,  II4., 
1952,  Matilda  Johnson  died.  On  April  Ik,   19^2,  Alice  M. 
Glemalcer  filed  a  petition  in  the  probate  court  for  the  pay- 
ment to  her  of  the  proceeds  of  these  bonds.  The  probate 
court  granted  the  petition  and  ordered  the  money  paid  to 
Alice  M,  Glemaker,  The  conservator  prayed  an  appeal  to  the 
Circuit  Court  of  Du  Page  Co\mty,  The  case  was  heard  upon 
the  pleadings  and  report,  and  the  Court  thereupon  decided 
the  case  in  favor  of  Alice  M,  Glemaker  and  ordered  the  con- 
servator to  pay  her  the  amoxint  that  he  had  received  for  the 
government  bonds.  The  conservator  has  appealed  that  decision 
to  this  court. 
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Section  2.'t\\.  of  Chap.   3  of  the  Illinois  Rovisod 
StatubQ8/\relative  to  the  powers  and  duties  of  the  conservator 
is  In  part  as  follows:      "The  conservator  of  the  estate  under 
the  direction  of  the  court  shall  have  the  care,   management  and 
investment  of  the  ward's  estate,  and  under  the  direction  of 
the  court  he  shall  manage  the  estate  of  hia  ward  frugally  suid 
shall  apply  the  income  and  profits  thereof  so  far  as  they 
may  be  necessary  fcfp  the  comfort  and   suitable   support  and 
education  of  the  ward,  his  children,   including  children  by 
adoption,  and  persons  related  by  blood  or  marriage  who  are 
dependent  upon,   or  entitled  to  support  from  him.     When  author- 
ized so  to  do  by  the  coiirt  for  the  comfort  and  sM table  support 
and  education  of  the  ward,  his  children.    Including  children  by 
adoption,  and  persons  related  by  blood  or  marriage  who  are 
dependent  upon,   or  entitled  to  support  from  him,    the  conser- 
vator may  make  disbursement  of  his  ward's  fUnds  directly  to 
the  ward  or  persons  claiming  through  him  or  to  the  person  to 
whan  the  ward,  or  persons  claiming  tlirough  him,  or  the  ward's 
estate  may  become  indebted,  and  be  entitled  to  credit  therefor 
in  his   accounts  the  same  as  if  he  had  h;lmself  applied  the  siams 
for  those  piirposes.      If  the  income  and  profits  from  the  estate 
are  insufficient  for  these  purposes  the  conservator  may  use 
such  portion  of  the  corpus  of  the  estate  as  tlie  covirt  orders 
from  time  to  time." 

The  facts  in  this  case  are  not  in  dispute.     The 
question  involved  is,  can  a  consei'vator  without  any  order  of 
Court,  convert  property  of  his  ward  and  another  co-owner  into 
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cash,   then  claim  the  fund  as  part  of  the  deceased  ward's  estate, 
when.  If  it  load  not  beon  converted  it  would  have  been  the 
property  of  the  co-owner?     The  appellant  has  cited  ntmerous 
cases  which  hold  that  the  consei*vator   succeeds  to  the  rights 
of  Ms  incompetent,     ITo  doiibt  in  many  circumstances  tliis   is 
a  correct  statement  of  law,  but  in  others  it  is  not.     Suppose 
tliat  instead  of  the  conservator  cashing  these  bonds  as  he  did 
without  any  order  of  Covirt,  he  had  sold  real  estate  belonging 
to  his  ward  without  the  order  of  the  Court,  could  it  then  be 
said  that  by  his  unlawfvO.  conversion  of  this  real  estate,   he 
could  defeat  the  rights  which  people  had  in  the  real  estate 
before  its  unlawful  conversion?     As  before  stated,   our  statute 
defines  the  powers  and  duties   of  a  conservator  and  we  find 
notliing  in  that  section  of  the  statute  which  gives  the  con- 
servator the  right  to  convert  a  ward's  property  from  one  kind 
to  another,  without  first  getting  the   sanction  of  the  Court, 
The  federal  law  no  doubt  gives  the  right  to   joint 
owners  of  bonds   such  as  these   (when  they  are  nade  payable  to 
Matilda  Johnson  or  Alice  M,   Glemaker)    to  cash  the  bonds,   and 
when  presented  by  either  of  the  co-owners  the  party  cashing 
thein  is  protected  under  the  law.     The   appellant  relies   strongly 
upon  the  case  of  Manta  vs.  Kahl,   3^8  111,  App,   373,     This  case 
Involves  a   joint  bank  account  and  the  bank  had  paid  one  of  the 
joint  depositors  the  amount  of the  deposit.     The  deposit  was 
made  under  the  partiovilar  rules  of  the  banlc,   and  the  parties 
both  signed  the  same.      One  of  the  parties  became  an  incompetent 
and  a  conservator  was  appointed  for  him.     The  conservator 
withdrew  the  accoTjnt,  and  the  other   joint  holder  sued  the 
bank  for  the  amount  of  the  deposit,  claiming  that  it  was 
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imlawfully  withdrawn.  There  wag  no  attempt  made  to  hold  the 
conoorvator  liable  for  the  amovuat  of  the  joint  accotait,  as 
It  is  In  the  case  that  we  are  now  considering,  so  we  do  not 
think  it  is  authority,  in  any  way  as  woiild  svistaln  the  con- 
tention of  the  appellant  in  this  suit* 

In  the  case  of  Lewis  vs*  Uill,  317  111.  App,  ^31, 
Sarah  £«  Collins  had  devised  certain  real  estate  to  Edith  Otter 
Lewis.  Later  Sarah  E,  Collins  T*as  adjudged  Incompetent  and 
T.  C,  mil  was  appointed  her  conservator,  Sarah  E,  Collins 
was  an  a^ed  lady  past  ninety  years  and  was  residing  in  a  home 
for  the  aged,  under  the  order  of  the  ooxmtj  court  the  real 
estate  devised  to  Edith  Otter  Lewis  was  sold  by  the  conservator 
and  no  question  raised  about  the  legality  of  the  sale.  Later 
Sftj?ah  Collins  died  and  her  will  was  admitted  to  probate  and 
Hill  was  appointed  executor  of  the  will.  He  filed  his  report 
as  conservator  showing  a  balance  on  hand  of  #l,752,l}.0,  which 
he  turned  over  to  himself  as  executor,  Edith  Otter  Leirts 
started  a  suit  In  the  Clro^Ji.t  Court  of  Douglas  Coixnty  to 
recover  from  Hill  the  sale  price  of  the  real  estate,  as  this 
was  not  tiaed  for  the  support  and  maintenance  of  Sarah  E, 
Collins  during  her  lifetime.  The  Court  on  passing  upon  the 
merits  of  the  controversy  uses  this  languages  "¥e  believe  that 
on  the  facts  of  this  case,  plaintiff  is  entitled  to  prevail. 
None  of  the  funds  received  from  the  sale  of  the  Atwood  property 
were  used  for  the  support  of  Sarah  E,  Collins  and  we  do  not 
believe  that  the  mere  fact  that  there  has  been  a  ccuaversion 
from  real  estate  to  personalty  which  did  not  benefit  the 
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6. 
testator  ahoxild  defeat  her  intention  expressed  in  her  will. 
Nor  do  wo  believe  that  a  conservator  of  an  insane  person 
shotJld  be  permitted  to  revoke  the  express  provisions  of  a 
testator's  will  made  at  the  time  the  testator  had  mental 
capacity  to  make  the  same.  Such  a  conversion  has  been  held 
insufficient  to  defeat  a  contrary  oxpresaed  intention  of  the 
testator  where  the  sale  was  made  by  the  testator  himself, 
Adams  v.  Poabody  Coal  Co.,  230  111,  I4.69;  Heirs  of  Wright  v, 
Minsliall,  72  111.  531}..  Because  the  funds  from  the  sale  of 
the  Atwood  property  can  be  traced  and  because  it  is  clear 
that  no  part  of  the:Ti  were  used  for  the  benefit  of  Sarah 
E,  Collins,  we  hold  that  they  are  impressed  with  a  trust  in 
the  hands  of  the  executor  and  upon  distribution  of  the  estate 
should  be  paid  to  plaintiff  under  the  provisions  of  the  will 
of  Sarah  E.  Collins." 

Ernest  Meissler  as  conservator  did  not  need  to 
redeem  the  so  bonds  foa'  the  support  and  maintenance  of  his 
ward,  but  he  did  it  of  Ms  ovjn  volition.  There  is  no  question 
but  that  Alice  M,  Glemaker  can  trace  the  money  derived  from 
these  bonds  into  his  hands  as  executor,  and  it  is  our  con- 
clusion that  the  Circuit  Court  properly  held  tloat  she  was 
entitled  to  the  proceeds  df  these  bonds.  The  judgment  of 
the  Circuit  Court  should  be  affirmed. 

Judgment  affirmed. 
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Abstract 

Owu  No.  1067$  /igenda  *k>,  12 

UI  TflE 
APPEI.LATE  COURT  OF  IIXIKOTS 
SECOND  DI.3TRTCT 
M/Jr  TERM,   /..  D.  1953 


ADEIS  HIQGS,  ) 

Plaintiff- AprpellaJit,)  Appeal  JGram 

f»,  1  Circuit  Cofurt, 

LESUi;  HlfflJP,  )  I«e  County, 

Defendant-  Appellee, ) 


m  19U3  Addie  Higgs,  plaintiff-appellant,  obtalneil  a  di"»oroe  firom  her 
husband,  t*slle  Klggs,  dei'®\din  t-appellee,  in  the  dpoult  Court  of  Lee 
Ccnaity,    By  the  deeree  £^e  was  awarded  |100,00  a  aont|t  aliiaony  for  the  support 
of  herself  and  three  minor  children.    In  19$2  the  defendant  filed  a  petition 
asking  the  covort  to  reduoe  his  aliiaony.    Shortly  thereafter  the  plaintiff 
filed  a  pdtiti(»a  to  imsrease  the  alim^iy,        hearing  wss  held  on  these  peti- 
tions before  the  ChancelLor,    Testimony  of  the  two  parties  was  hesrd  tnd  the 
Chswcellor  enteral  a  suppleaoital  decree  dismissing  the  petition  of  the  plaintiff 
and  reducing  the  psyaients  of  alljaony  to  f^^.OO  a  month.    Plaintiff  has  appealed 
fron  this  orc^, 

Defendiant  has  filed  no  brief  and  argument  in  the    ppeUate  Court,    Under 
our  rules  we  aust  dispose  of  the  case  regardless  of  this.    The  absence  of 
defendant* q^pell«e*s  brief  places  an  unc^e  hardship  on  this  oourt,  as  In  a 
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sense  we  are  required  to  represent  the  defendant. 

Ihere  is  no  material  dispute  in  the  testl'oony  of  the  parties.    The 
testimony  discloses  that  at  the  tiae  the  divorce  was  granted  the  defendant 
vas  earning  about  $li300,00  a  yeari  that  he  now  earns  about  $6700,00  per  year} 
that  at  the  time  of  the  divorce  the  three  ohildrai  were  rainorsj   that  two  of 
the  children  are  now  of  legal  age  and  are  self- supporting!  ^^^^  *^®  youngest 
child,  David,  how  nineteen  years  of  age,  lives  with  his  laotherj  that  by  agree- 
ment of  the  parties  and  as  provided  by  the  decree  of  divorce,  the  defendant 
deeded  the  plaintiff  the  homestead  then  worth  about  $6000.00|  that  since 
then  she  has  sold  this  md  has  purchased  another  home  of  less  value}  that 
the  defendant  has  remcrried.     It  further  appears  from  the  testimony  that 
defaidant's  standard  of  living  has  improved  since  the  time  the  divorce  was 
granted.     There  is  no  testimony  disclosing  that  he  is  not  financially  able 
to  pey  at  least  the  $100.00  a  month  which  he  had  been  paying. 

Addle  Higgs  testified  that  for  sane  years  after  the  divorce  she  was  in 
fair  health  and  was  employed,  earning  about  $20.00  a  week,  but  due  to  her 
present  poor  health  she  has  not  been  able  to  work  for  the  last  fivs  years 
except  for  a  little  baby  sittingj  that  she  has  had  no  other  income  during  this 
pezlod  accept  the  alimony  paQrmentS}  that  she  has  been  to  the  Kayo  Clinic  and 
^ey  and  her  doctor  reoanmend  for  the  sake  of  her  health  that  she  go  to  /rlsona 
to  livei  that  she  does  not  know  what  her  expenses  will  be  out  there;  that 
she  now  receives  no  assistance  from  her  children}  and  that  her  actual  living 
expenses  now  smount  to  about  $lli0.00  per  month. 

Plaintiff  contends  that  she  is  entitled  to  $lU0.00  a  month  to  support 
her  and  her  minor  son  and  that  defwidant  is  financially  able  to  pay  that  sum. 
Defendant  contends  that  the  amount  should  be  decreased,  since  plaintiff  now 
only  needs  to  support  herself  and  one  child. 

Seotioi  19  of  the  IDl^rce   \ct  (111.  Rev.  Stat,,  1951,  ch.  Uo,  par,  19) 
provides  in  part  that  "the  court  may,  on  applicaticm,  from  time  to  time,  make 
Bach,  alterations  in  the  allowcmce  of  alimony  and  maintenance,  and  the  care. 
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ousto(^  and  support  of  the  chllrlren,  as  shall  e-ppear  reasonable  and  proper," 
It  has  been  stated  that  idiere  a  diToroe  decree  Is  sou^t  to  be  modified 
under  the  aboTe  statute,  the  questicm  for  the  oourt  to  detenaine  is  not  whether 
the  p<QrKatts  were  adequate  when  the  decree  was  entered,  but  whether  the  neces- 
sities of  the  wife  and  her  chilciren  require  an  increase  and  whether  the  husband 
is  financially  able  to  pajr,     (Smith  vs.  Sraitii,  33U  111.  370) 

Jacobs  vs.  Jacobs,  328  111,  App.  133,  involved  a  petition  by  a  wife  for 
an  incre&se  in  alljnony  for  the  support  of  herself  and  chiltlren.     The  facts 
la  this  case  disclose  that  the  wife*s  income  had  decreased  snd  the  husband's 
had  increased  after  the  decree  was  granted.     The  appellate  Court  held  that 
the  trial  court  'las  in  error  under  the  facts  in  denying  the  iJicrease,  and  s^s 
on  page  lli2  of  the  opinion} 

"VJe  tMnk  aiqr  decrease  in  the  wife's  income,  whether  eke  to  the 
paymtsnt  of  income  taxes  or  to  any  other  reason  which  reduces  her  income 
beyond  what  is  necessary  for  her  station  in  Life  may  be  considered, 
(Russell  V.  Russell,  ihZ  F,  (2d)  7?3,  at  page  75U.)" 

In  Arnold  vs.  Arnold,  332  HI,  yipp,  586,  the  Appellate  Court  affirmed 
an  order  of  the  trial  court  increasing  parents  of  fliiatHiy  after  the  decree 
vas  entered  on  the  grounds  of  need  for  additional  money  for  support  of  the 
iflfe.     The  court  said  in  substance  tiiat  the  original  decree  only  detexoined 
the  amount  necessary  to  maintain  the  wife  in  the  station  in  life  to  which  she 
was  accustomed  at  that  time.    The  husband's  increased  inecxne  and  his  better 
standard  of  living  of  itself  would  not  permit  an  imrease.    The  law  would  not 
require  him  to  maintain  his  wife  in  the  same  standard  as  he  had  attained  by 
reason  of  additional  wealth*    The  case  furtibt^r  held  that  the  wife  was  entitled 
to  an  increased  allowance  to  maintain  her  in  the  same  style  to  tdilch  she  was 
accustomed  at  the  time  of  the  separation,  and  the  husband  would  have  to  pay 
It,  since  he  was  financially  able  to  do  so. 

Applying  the  facts  in  the  Instant  case  to  the  law  as  above  announced. 
It  aj^ars  that  the  s\ss  of  $65,00  per  month  is  wholly  inadequate  to  support 
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the  plaintiff  according  to  her  standard  of  living  at  the  tiae  the  ddvoree 
vas  granted*  The  court  trill  take  Judicial  notice  of  the  faot  that  the  purchas* 
ing  power  of  a  dollar  has  depreolcited  nearly  fifty  percent  since  the  tlae  this 
decree  was  entered,  '^Ithou^  it  Is  time  that  she  has  been  relieved  of  the 

w 

support  of  two  of  her  children,  she  is  nq<l^  lAysioally  unable  to  woA  and  her 
income  has  been  greatly  reduced.     It  is  difficult  to  see  how  in  view  of  her 
testimony  yihtdy  is  uncontroverted,  she  would  be  able  to  decently  maintain 
herself  and  h&p  son  according  to  any  standard  of  living  on  ^5»00  per  month. 
We  do  not  believe  the  flndingspf  the  Chancellor  are  supported  by  the  evidence, 
aid  they  are  against  the  manifest  wei^it  of  the  evidence, 

Mb  conclude  that  the  petitl«m  of  the  defendant  for  a  decrease  in  aliB»r?y 
should  have  been  denied,  and  the  petition  of  the  plaintiff  for  an  increase 
should  have  also  been  denied,  leaving  the  payments  of  alimony  the  sane  as 
provided  for  in  the  original  decree~SilOO,00  per  month. 

Decree  reversed  and  remanded  with  directions. 


-u- 


.axicMoGti 


.i&Yti'i  sa/'sbitil. 


•  a- 


3h^)f 


ct 


siYS^' 


General  No,  9904 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


!   551I.A.135 


May       Term,   A.   D.   1953. 


Agenda  No.   d. 


•PATRICIA  R.    CANNON, 

Plaintiff -Appellee , 


vs. 


RICHARD  S.    CAIJNON, 

Defendant- Appellant • 


Appeal  from  the  Circuit 
Court  of  Greene  County. 


REYNOLDS,  P.  J. 

This  is  an  appeal  from  the  Circuit  Court  of  Greene  County  and 
involves  the  custody  of  a  minor  child  and  the  amount  of  alimony  and 
support  payments  to  be  made  by  the  father  to  the  mother.  There  was 
a  decree  of  divorce  entered  on  February  16,  1952,  by  which  the  plain- 
tiff was  awarded  a  divorce  on  the  grounds  of  desertion.  In  the 
original  decree,  the  custody  of  the  minor  child,  Terrence  Cannon, 
was  awarded  to  the  plaintiff,  the  mother,  and  provided  that  the  child 
should  be  kept  in  boarding  school  and  a  summer  camp;  that  the  de- 
fendant should  have  the  right  of  custody  for  two  weeks  during  the 
summer  period,  during  Thanksgiving  and  right  of  reasonable  visitation. 
The  decree  also  provided  that  the  defendant  pay  the  charges  of  the 
boarding  school,  the  expenses  of  summer  camp,  the  clothing  expense, 
dental  and  medical  expenses  of  the  child  and  the  sum  of  $50.00  per 
month  for  the  support  and  maintenance  of  the  child  while  not  at  board- 
ing school  or  summer  camp  until  March  15,  1952.  After  March  15,  1952, 
the  defendant  should  pay  to  the  plaintiff  the  sum  of  |75.00  for  her 
support  and  maintenance.  On  June  13,  1952,  the  defendant  filed  hi« 
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motion  to  modify  the  order  of  custody  and  to  modify  the  alimony  award, 
This  motion  was  subsequently  amended  and  on  the  3rd  day  of  September, 
1952,  the  plaintiff  filed  her  petition  to  modify  the  divorce  decree, 
asking  for  more  support  money.  On  January  30,  1953,  the  court  denied 
the  motion  for  change  of  custody  and  allowed  the  motion  of  the  plain- 
tiff for  an  increase  in  allowance  for  support  money. 

The  decree  as  modified  left  the  custody  of  the  child  with  his 
oother  subject  to  the  right  of  the  father  to  have  the  child  every 
third  week-end  and  other  stated  periods  during  the  year  and  required 
the  father  to  pay  to  the  mother  for  her  support  and  the  support  of 
the  child,  the  sum  of  ^150,00  per  month,  beginning  March  15,  1953. 
From  that  decree,  the  father,  Richard  S.  Canno9,  has  appealed  to 
this  court. 

There  can  be  no  question  of  the  authority  of  the  court  to  modify 
the  decree,  both  as  to  the  custody  and  the  amount  of  money  necess- 
ary for  his  support,  ii-qually  unquestioned  is  the  proposition  that 
the  welfare  and  best  interests  of  the  child  is  the  all  important 
consider  ation  to  be  considered  by  the  court.  So,  the  questions 
before  this  court  are   only  two  in  number,  namely,  did  the  court  err 
in  leaving  the  custody  of  the  child  with  the  mother,  and,  did  the 
court  err  in  increasing  the  amount  of  support  money  to  be  pa&d  to 
the  mother  for  her  support  and  that  of  the  child.  It  does  not  8e«a 
to  be  disputed  that  in  the  original  divorce  proceedings,  the  decree 
was  at  that  time,  at  least,  agreed  to  by  both  parties.  At  that 
time,  the  custody  was  awarded  to  the  mother.  At  that  time,  the 
amount  of  support  money  was  agreed  to  by  both  parties.  Yet  a  few 
months  later,  the  father  is  back  in  court  claiming  that  the 
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mother  is  not  a  proper  person  to  have  the  custody  of  the  child,  and 
asking  that  he  be  given  custody,  or  in  the  alternative  that  a  relative 
be  given  custody,  and  the  mother  is  here  asking  for  more  money  per 
month.  It  is  therefore  highly  important  that  this  court,  just  as 
much  as  the  trial  court,  keep  in  mind  that  the  primary  consideration 
is  what  is  best  for  the  minor  child.  There  w^s  a  lot  of  evidence  on 
both  sides  as  to  the  fitness  of  the  mother  to  have  custody,  and  the 
mental  and  nervous  condition  of  the  child.   There  is  evidence  that 
the  mother  is  stiff ering  from  dementia  praecox.  This  is  contradicted. 
T^ere  is  evidence  that  the  child  is  in  a  highly  emotional  and  dis- 
turbed mental  condition.  This  is  contradicted  by  evidence  of  his 
high  grades  at  school  and  by  evidence  of  neighbors  and  friends  that 
the  child  is  a  normal  and  happy  child.  In  cases  of  this  kind,  the 
trial  court  has  the  very  widest  discretion.  The  Court,  sitting  as 
a  Judge  and  jury  sees  and  hears  the  witnesses.  He  has  opportunities 
of  weighing  the  testimony  that  this  court  cannot  have  from  the  cold 
facts  in  the  record.  It  has  long  been  the  policy  and  rule  of  this 
court,  that  on  questions  of  fjact,  and  on  questions  involving  the  ex- 
ercise of  discretion  by  the  court,  that  vinless  clearly  and  palpably 
erroneous,  this  court  will  not  disturb  the  findings  of  the  trial  court. 
Kent  v.  Kent,  315  111.  App.  ZBk',   Vancuren  v.  Vancixren.  3/4  Ill«  App.  351. 
The  trial  court  has  found  that  the  best  interests  of  the  child  will 
be  served  by  giving  his  custody  to  the  mother,  and  has  also  found 
that  the  amount  of  support  money  should  be  increased  to  $150.00  per 
month.  There  is  nothing  in  the  record  to  warrant  this  court  in  orer- 
r&libag  t^eae  findings.  The  order  of  the  trial  court  is  affirmed. 

Affirmed. 
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FRANK  FAS CHI NG, 


Appellee, 


V. 


MINNEAPOLIS,  ST.  PAUL  AND  SAULT 
STE.  MARIE  RAILROAD  COMPANY, 
a  cor-poration, 

Appellant. 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY 


3  51 1.A.  191 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  of  $50*000. CO  in 
favor  of  plaintiff  on  account  of  personal  injuries  and 
property  damage  sustained  by  him  when  his  truck  was  struck 
by  a  freight  train  o-oerated  by  defendant  across  Harris  Road 
in  Lake  County,  Illinois. 

The  accident  occurred  on  September  29,  19^8,  shortly 
before  noon,   Harris  road  is  a  dirt  road  running  in  a 
northerly-southerly  direction.   Defendant  maintained 
a  single-track  railroad  extending  in  a  northwesterly-south- 
easterly direction,  intersecting  Harris  road  at  grade. 
The  railroad  ooerated  in  what  is  known  as  a  cut,  that  is  to  l 
say,  the  ground  between  the  railroad  track  and  Harris  road, 
north  of  the  intersection,  was  higher  than  either  the  track 
or  the  road.   There wei»e  no  automatic  signals  at  the  crossing, 
but  there  was  a  standard  railroad  crossing  sign  of  the 
cross-arm  design,  and  some  distance  to  the  north  of  the 
crossing  there  \<ias   a  sign  on  the  west  side  of  Harris  road 
warning  of  a  railroad  crossing  ahead.   The  road  was  slightly 
dovmgrade  as  it  aioproached  the  track  from  the  north. 
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On  the  day  of  the  accident  plaintiff,  then  forty-four 
years  old,  was  driving  a  loaded  ducip-truck  in  a  southerly  35 
direction  on  Harris  road  api 'reaching  the  railroad  crossing,  ^ 
The  truck  was  driven  onto  the  path  of  a  train  being  run  in     /^ 

'Si 

a  southeasterly  direction,  resulting  in  injury  to  plaintiff's   ^ 

person  and  damage  to  his  truck.   Plaintiff  testified  that  he  knev 

the  crossing  well,  that  he  had  been  over  it  severe.!  times  each 

week  as  well  as  a  number  of  times  the  day  of  the  accident. 

He  had  procured  a  load  of  black  dirt  at  Beelow's  farm,  located  '• 

about  a  quarter  of  a  mile  north  of  the  crossing.   He  stated 

that  it  was  drizzling  at  the  timej  that  Harris  road  was  a 

bad  dart  road,  wet  on  the  day  of  the  accident,  and  that  he 

approached  the  crossing  at  a  speed  of  approximately  five 

miles  an  hour;  that  about  twenty-five  to  thirty  feet  from 

the  track  the  road  dropped  down  some  three  feet;  that  there 

was  a  fence  along  the  track,  and  weeds  along  the  fence  about 

four  feet  high  which  obstructed  his  view;  that  he  stopped  his 

truck  with  the  bumper  about  six  to  eight  feet  from  the 

nearest  rail  of  the  track,  looked  to  the  left  and  then  to 

the  right;  that  he  could  see  down  the  track  to  the  right, 

from  which  the  train  a\>proached,  some  three  hundred  fifty 

feet;  that  the  right  window  of  his  cab  v/as  broken  and  "way  down"; 

that  he  did  not  see  the  train  coming  or  hear  any  signals 

warning  of  its  a-o-i:»roach;  that  the  cab  in  which  he  sat,  when 

he  stopped  his  truck,  vras  about  tv;elve  or  twelve  and  a  half 

feet  from  the  nearest  rail;  and  that  he  drove  onto  the  crossing 

at  about  two  miles  per  hour.   His  truck  was  approximately 
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tnenty  feet  In  length,  and,  as  he  described  the  accident, 
sixteen  to  eighteen  feet  of  his  truck  had  cleared  the 
track  when  it  was  struck  in  the  rear. 

Plaintiff  Tjroceeded  on  the  theory  (l)  that  defendant 
negligently  operated  its  train  v;ithout  causing  a  bell  to 
be  rung  or  a  whistle  to  be  sounded,  as  required  by  statute, 
and  (2)  that  defendant  negligently  permitted  the  crossing  to  be 
in  a  condition  dangerous  for  traffic  on  Harris  road  in  that 
the  vision  of  southbound  drivers  with  respect  to  southeasterly- 
run  trains  was  obstructed. 

There  was  no  one  at  or  near  the  crossing  at  the  time 
of  the  accident  except  plaintiff.   To  corroborate  his  testimony 
as  to  the  failure  of  defendant  to  sound  a  warning,  he  called 
two  witnesses,   Mrs,  Joseph  Titus,  who  lived  in  a  farmhouse 
along  Harris  road,  testified  that  she  was  washing  dishes  in  her 
home  which,  she  said,  was  three  hundred  fifty  to  four  hundred 
feet  from  the  crossing,  whereas  the  actual  distance,  sccording 
to  the  record,  was  five  hundred  seventy  feet.   At  the  time 
of  examination,  Mrs,  Titus  admitted  her  signature  on  the 
typewritten  statement  given  two  days  after  the  accident  but 
denied  thpt  she  had  made  the  statement  "I  didn't  pay  any  attention 
to  any  signal,  so  could  not  say  if  engine  whistle  or  bell  was 
sounded,"   Frank  Beelow,  another  of  plaintiff ^8 -Witnesses, 
who  was  loading  black  dirt  a  quarter  of  a  mile  from  the  cross- 
ing, testified  that  he  heard  no  whistle,  and  he  did  not  loiow 
whether  a  bell  had  rung. 

Defendant's  train  consisted  of  two  steam  locomotives, 
sixty~one  loaded  freight  cars,  eleven  empty  fieight  cars. 
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and  a  caboose.  As  against  plaintiff's  evidence,  the  engineer, 

fireman,  and  head  bra^eman  riding  on  the  lead  locomotive, 

all  testified  that  proper  warning  signals  were  given  as 

the  train  anr^roached  the  Harris  road  intersection,  as  &id 

the  fireman  and  enginoer  riding  on  the  second  locomotive. 

The  bell  on  the  lead  locomotive  was  operating  automatically  as 

it  am^roached  the  crossing.   The  train  was  proceeding  at  a 

speed  of  about  forty-five  miles  per  hour;  obviously  it  must 

have  emitted  smolT.e  from,  its  two  coal-powered  engines  and  have 

made  considerable  noise. 

The  remaining  charge  of  negligence  relates  to  the 
maintenance  of  an  obstructed  crossing.   To  support  this  charge, 
plaintiff  offered  in  evidence  as  Exhibit  ^'   a  photograph  taken 
about  three  years  after  the  accident,  at  the  height  of  the 
growing  season,  and  forty-seven  days  earlier  in  the  season 
thah  the  anniversary  date  of  the  accident,  purporting  to  be 
a  correct  portrayal  of  the  physical  condition  of  the  crossing 
and  as  tending  to  show  he  did  not  have  a  clear  view  down  the 
track  to  the  northwest,  the  direction  from  which  the  train 
came.   This  photograph  shovjs  a  fence  running  along  the  rail- 
road right-of-way,  X'^/lth  weeds,  which  ^^?ere  described  as  about 
four  fjeet  high,  growing  on  either  side  of  the  fence.   Hagen, 
a  surveyor,  called  on  behalf  of  defendant,  produced  a  plat 
made  as  a  result  of  a  survey  done  in  January  19^9,   He  testi- 
fied as  to  his  observations  on  visibility  down  the  track  to 
the  northwest  from  various  r-oints  on  Harris  road  approaching 
the  crossing  from  the  north;  he  stated  that  at  a  point  forty 
feet  north  of  the  crossing  on  Harris  road  there  was  clear 
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vlsion  up  the  right-of-way  to  the  northwest  so  that  he  would  be 
able  to  see  a  man  on  the  track  at  least  one-half  mile  av;ay;  that 
at  a  voint   at  least  seventy  feet  north  of  the  crossing  on  Harris 
road  he  would  be  able  to  see  a  man  over  the  top  of  the  cut  any 
place  approaching  from  the  northwest;  and  that  at  one  hundred 
fifty  to  two  hundred  feet  from  the  crossing  he  saw  nothing 
that  would  obstruct  the  vision  down  the  track  for  a  person 
approaching  from  the  north  going  south,   Hagen  further  stated 
that  at  the  points  indicated  there  was  unobstructed  vision 
up  the  right-of-way  for  more  than  half  a  mile;  that  he  meas- 
ured the  site  of  the  ground  nearest  to  the  track  each  one 
hundred  feet  north  of  the  crossing  for  five  hundred  feet  and 
found  the  height  varied  from  3.9  feet  to  5.5  feet  above  the 
top  of  the  track  rail. 

Another  witness,  Tronson,  a  photographer,  testified 
on  behalf  of  defendant  and  identified  eight  photographs 
taken  October  3,  19^1-8,  four  days  after  the  accident,  and  three 
photographs  taken  October  26,  1951.  All  these  photographs 
show  clearly  that  while  the  railroad  track  lies  in  a  cut, 
there  is  no   obstruction  that  wnuid  intercept  the  view  of  a 
train  approaching  from  the  northwest  to  the  driver  of  a  vehicle 
proceeding  south  in  Harris  road.   Tronson  was  cross-examined 
by  counsel  for  plaintiff,  but  there  was  no  intimation  that 
the  authenticity  of  the  photographs  would  be  challenged  with 
respect  to  the  respective  dates  as  to  when  they  were  taken. 
Aside  from  the  evidence  pro  and  con  with  respect  to  the  charge 
that  defendant  failed  to  sound  a  bell  or  blow  a  whistle,  it 
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v/as  still  incumbent  on  plaintiff  to  prove  that  he  was  in  the 
exercise  of  care  in  going  onto  the  railroad  track,  a  place  of 
khown  danger.   Consequently,  Tronson's  photographs,  introduced 
by  defendant,  assume  considerable  importance.   After  defendant 
rested,  plaintiff,  as  v;ell  as  Beelow  and  Mrs.  Titus,  all  of 
whom  testified  for  plaintiff  in  his  case  in  chief,  v/ere 
recalled.   Plaintiff  stated  that  Tronson's  phc tographs  did 
not  correctly  portray  the  physical  conditions  the  day  of  the 
accident — the  weeds  were  higher  then.   Beelow' s  rebuttal 
testimony  was  to  the  same  effect.   Tf/hen  Mrs,  Titus  took  the 
stand  on  rebuttal,  she  xvas  shown  the  photograph  (defendant's 
Exhibit  3)  portraying  her  land  on  both  sides  of  Harris  road,  and 
she  stated  that  v;hlle  the  photograph  shows  corn  growing  in 
the  field  east  of  Harris  road,  in  19^!-8  they  had  that  fielS 
planted  with  oats;  "in  '48  xve  did  net  have  corn  in  the  field 
east  of  Karris  road,"   Whether  or  not  there  v;as  corn  in  the 
field  was,  of  itself,  of  no  importance,  but  it  is  obvious 
that  the  sole  purpose  in  recalling  plaintiff,  Beelow  and 
Mrs,  Titus  v;as  to  impeach  Tronson,  the  photographer,  by 
discrediting  his  testimony  that  his  photographs  were  taken 
October  3,  19^8,  four  days  after  the  accident.   Plaintiff 
and  Beelow  simply  gave  their  opinion  that  the  photographs 
did  not  show  the  weeds  as  high  as  they  were  the  day  of  the 
accident,  but  it  was  sought,  by  means  of  Mrs,  Titus'  testi- 
ra.-^ny,  to   specifically  impeach  the  authenticity  of  the  photo- 
graphs by  saying  that  no  corn  was  grown  the  year  of  the 
accident,  as  shown  in  defendant's  Exhibit  3»   Inasmusch  as 
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Mrs,  Titus'  previous  testimony  vras  of  doubtful  credJ.bility 
with  resnect  to  the  sounding  of  warning  signals,  defendant 
had  the  right  to  challenge  her  impeaching  evidence,  as  well 
as  that  of  plaintiff  and  Beelow,  by  Introducing  surrebuttal 
evidence.   The  case  had  been  on  trial  xor  about  a  week. 
Counsel  for  defendant  then  told  the  court  that  he  had  been 
tal:en  by  surprise  by  tjie  rebuttal  testimony  of  the  witnesses, 
and  aslced  the  court  to  give  hiim  "until  two  o'clock  this 
afternoon  to  i,>roduce  evidence,  because  they  have  Incorrectly 
introduced  this  evidence,"  This  iDrompted  counsel  for  r.laln- 
tiff  to  state  that  "if  counsel  is  permitted  to  introduce  further 
any  additional  evidence  here,  I  wil)  ask  the  court  to 
consider  continuing  the  case  until  next  week,  until  I  can 
produce  further  evidence  to  i3resent  v/ltnesses,  and  any 
opi?ortunlty  in  order  to  check,"   Defendant  counsel  thereu  on 
joined  in  the  motion  that  the  case  be  continued  to  the  following 
week,  but  after  a  discussion  between  the  court  and  counsel,  the 
court  finally  expressed  the  opinion  that  further  evidence 
would  be  cumulative  only,  and  refused  to  let  the  case  go  over, 
Thereuioon  defendant  made  an  offer  of  proof  and  tendered  a 
series  of  photographs,  marked  Exhibits  1^  to  1?  inclusive; 
the  offer  was  d.enied  and.  the  photographs  v?ere  not  allowed  in 
evidence.   The  tendered  proof  would  have  consumed  only  a  few 
minutes  and  should  have  been  allowed.   Since  Mrs,  Titus'  testl- 
mony  had.  already  been  impeached  on  an  e.-^rller  oc-asion  during 
the  trial,  there  was  all   the  more  re- son  v/hy  the  offer  by 
defendant  to  impeach  her  testimony  as  to  the  authenticity  of 
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the  iiliotograph  in  question  should  have  been  allowed.  See 
Wigmore  on  Evidence  \<ilth   respect  to  the  discretion  of  the 
court  where  rebuttal  le  offered  (Vol,  6,  3rd.   ed, ,  sec.  1873, 
p.  511*  and  pp.  516-517;  and  sec,  187^,  Pp.  517-518);  see 
also  Schoen  v.  Elsasser,  315  Pa.  65,  172  A.  30I;  and 
Thro cimor ton  v.  Holt.  180  U.S.  552,   V/e  think  that  the 
refusal  of  the  court  to  permit  defendant  to  Introduce  evi- 
dence to  impeach  impeaching  witnesses  on  the  principal  charge 
of  negligence  constituted  reversible  error. 

Since  the  case  will  in  all  probability  be  retried, 
we  make  no  comment  on  the  other  grounds  urged  for  reversal, 
includdng  the  contentions  that  the  verdict  is  against  the 
manifest  t; eight  of  the  evidence  and  that  plaintiff  was 
guilty  of  contributory  negligence.   For  the  reasons  indicated, 
the  judgment  of  the  Superior  Court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


JUDGMENT  REVERSED  AND  CAUSE 
REIiANDED  FOR  A  NEW  TRIAL. 


NIEI«IEYER,  J.,  and  BURICE,  J.,  Concur. 
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MARJORIE  BROADBENT, 

Appellee, 

V, 

WILLIAM  BROADBENT, 

Appellant, 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant,  xirho  in  his  wife's  action  for  divorce 
had  eight  dliferent  attorneys  in  less  than  seven  months, 
appeals  from  an  order  denying  a  motion  made  by  him 
pro  se  to  vacate  the  decree  of  divorce  and  property  settlement 
entered  upon  a  hearing  of  the  cause  as  a  default  matter 
pursuant  to  a  stipulation  signed  by  the  parties  and  their 
counsel  that  the  case  be  heard  as  a  default,  and,  if  a 
decree  for  divorce  be  entered  on  the  hearing,  that  the 
property  rights  of  the  parties  and  the  custody  of  the 
children  be  fixed  in  accordance  with  the  stipulation. 
Defendant  appears  pro  se  in  this  court.  He  is  not  a  lavjyer. 

Plaintiff  and  defendant  were  married  August  31 » 
19^-0.   Three  children  were  bcrn  to  them,  aged  respectively 

8,  6  and  2  years  at  the  time  the  complaint  was  filed. 
They  were  owners  as  joint  tenants  of  the  property  occupied 
by  them  as  a  home,  subject  to  an  incumbrance  of  from 
eight  to  nine  thousand  dollars.   Complaint  was  filed  June 

9,  1951  and  charged  cruelty.   Defendant  was  arrested  on  that 
day  and  later  sent  to  the  Psychopathic  hos-oital  where  he 
remained  about  four  weeks,  having  demanded  a  Jury  trial, 
Tb-ls  demand  was  withdrawn  and  at  his  request  he  was  sent 
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to  the  State  Hospital  at  Manteno  for  treatment.   He  was 
discharged  about  30  days  later  with  a  finding  of  no  psychosis. 
The  decree  was  entered  March  k,   1952. 

On  the  29th  or  30th  day  thereafter,  defendant 
personally  appealed  to  the  Judge  entering  the  decree, 
claiming  that  he  had  evidence  of  the  adult -^ry  of  his  wife,  that 
the"  many  attorneys  employed  by  him  had  been  advised  of  this 
evidence  and  had  refused  to  present  it.   In  order  to  protect 
defenda.nt's  interests  a  motion  to  vacate  the  decree  was  entered 
and  the  matter  set  for  hearing.   Notice  of  this  action  was 
later  given  to  the  attorneys  for  plaintif 1 .  At  the  time  set  for 
hearing  defendant  appeared  with  a  number  of  witnesses.   In 
answer  to  a  question  by  the  court  he  stated  that  it  would 
be  best  if  he  had  an  attorney  but  that  he  had  been  unable 
to  get  one.  He  stated  further  that  on  returning  home 
unexpectedly  before  noon  of  March  12,  1951  he  discovered  his 
wife  and  a  man  named  Katz  in  the  basement  of  his  home  under 
circixmstances  detailed  by  him  from  which  an  Inference  of 
adultery  would  necessarily  arise;  that  his  wife  immediately 
left  home,  staying  with  a  relative  for  a  day  or  two  when 
she  returned  and  they  llveo.  together  in  the  home,  but  not 
as  man  and  wife,  until  June  9»  1951  when  the  divorce  suit 
was  started  and  he  was  arrested. 

The  witnesses  called  by  defendant  testified  to  his 
good  reputation  in  the  places  where  he  had  worl^ed  and  among 
business  associates,  to  his  good  conduct  as  a  father  and 
to  the  strong  attachment  of  the  children  for  him.   The  only 
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testimony  by  defendant's  witnesses  even  remotely  tending 
to  establish  improper  conduct  of  plaintiff  x-jas  the  testimony 
of  a  neighbor  v/ho  claimed  that  after  February  1950  she  saw 
a  strange  car  stop  nearly  every  day J  a  man  with  a  high 
forehead  and  dark  hair  went  into  the  house  and  stayed 
"long  enough."   The  record  does  not  disclose  the  period 
over  which  these  visits  continued.   Defendant  stated  that 
the  record  of  the  telephone  coraps.ny,  which  he  claims  r^laintiff 
attempted  to  have  destroyed,  showed  calls  from  his  home  on 
March  21  and  March  30 1  1951  "to  two  places  of  business  with 
which  Katz  was  said  to  be  connected.   The  court  refused  to 
continue  the  case  for  production  of  this  evidence.  Defendant 
also  asked  that  the  trial  Judge-  talk  with  the  boy  aged  8 
in  chambeis.   The  record  does  not  show  the  nature  of  the 
facts  expected  to  be  elicited  by  this  talk.   Defendant's 
request  was  denied. 

The  allowance  of  a  motion  to  vacate  and  set  aside  a 
decree  or  orders  previously  made  generally  rests  in  the  sound 
discretion  of . the  court, . depending  on  the  facts  presented. 
People  ex  rel.  Elliott  v,  Benefiel.  405  111,  500,   The  motion 
to  Vacate  was  denied  because  the  court  was  of  the  opinion 
defendant  had  condoned  the  alleged  cff ense  of  March  12, 
1951.   Condonation  is  the  forgiveness  of  the  antecedent  matri- 
monial offense  on  condition  that  it  shall  not  be  repeated  and 
that  the  offender  shall  thereafter  treat  the  forgiving  party 
with  conjugal  kindness.   It  is  only  when  the  condition  is 
broken  that  it  will  be  deemed  withdrawn  and  the  injured 


party  W3SM.   be  rermitted  to  avail  himself  of  the  acts  condoned. 
Oilman  v.  Oilman,  396  111.  I76,  101.  In  this  case  the  evidence 
offered  by  defendant  as  to  plaintiff's  conduct  after  her 
return  to  the  home  of  the  i:iarties  does  not  tend  to  establish 
adultery  by  her.   There  is  nothing  to  show  that  the  strange 
car  stomped  at  plaintiff's  home  and  the  man  described 
but  not  identified  as  Katz  entered  the  home  after  March 
12,  1951*   There  is  no  evidence  of  telephone  calls  to  places 
of  business  V7ith  which  Katz  was  said  to  be  connected  after 
March  30,  1951*   The  parties  lived  together  more  than  two 
months  thereafter,  and  the  separation  on  June  9th  was  because 
of  defendant's  fault,  not  plaintiff's.   What  the  8-year~old 
child  would  have  told  Is  merely  a  matter  of  conjecture. 
The  order  appealed  from  Is  affirmed, 

ORDER  AFFIRMED. 
FRIEND,  P.  J.,  and  BURICE,  J.,  Concur. 
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MATHILDA  HEROLD,  as  admlnlstrj 
trix  of  the  estate  of  Carl  M, 


APPEAL  FROM  SUPERIOR 
COUP.T,  COOK  COUNTY. 


MATHILDA  HEROLD,  as  admlnlstra- 

a 
Herold,  Deceased, 

Appellant , 

HELEN  WEITZENFELD, 

Appellee, 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  an  action  by  th«  plaintiff  as  administratrix 
of  the  estate  of  Carl  M.  Herold,  deceased,  for  wrongful 
death  against  Helen  Weitzenfeld  and  Jack  McCowin.  At 
the  conclusion  of  plaintiff's  case,  the  court  directed 
a  verdict  of  not  guilty  as  to  the  defendant  Helen 
Weitzenfeld,  and  entered  judgment  thereon.  As  to  the 
other  defendant,  Jack  McCowin,  the  jury  brought  in  a 
verdict  of  not  guilty  and  judgment  was  entered  thereon. 
Subsequently  the  court  allowed  a  motion  for  new  trial 
as  to  the  defendant  Jack  >;cCowin.  Plaintiff  appeals 
only  from  the  judgment  as  to  Helen  Weitzenfeld. 

Plaintiff  contends  that  there  was  ample  evidence 
in  the  record  for  submission  to  the  jury  of  the  question  of 
the  negligence  of  defendant  Weitzenfeld.  The  law  is  well 
settled  that  the  ultimate  question  to  be  decided  upon  a 
motion  for  directed  verdict  is  whether  there  is  any  evidence 
in  the  record  from  which  a  jury,  acting  reasonably  in  the  eye 
of  the  law,  could  return  a  verdict  for  the  plaintiff.   If 
there  is  no  such  evidence  the  motion  should  be  allowed. 
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Brandt  v.  Brandt,  286  111.  App .  151;  Llbby^  McNeill  &  Llbby 
V.  Cook,  222  111.  206;  Allen  v.  U.  S.  Fidelity  Co.,  269  HI. 
23^;  Devlne  v.  Delano,  272  111.  166. 

The  record  reveals  that  the  decedent  was  on  the  evening 
of  January  30,  19^8,  seated  in  the  right  front  seat  of  a  two 
door  passenger  car,  operated  by  defendant  Jack  McCowin, 
Madelyn  McCowin,  the  wife  of  Jack  I'cCowin,  v/as  seated 
between  the  two.  McCowin  and  his  v;ife  testified  that  they 
were  traveling  behind  other  cars  east  on  F.arquette  road 
on  their  way  to  a  dance  at  the  Trianon  ballroom.  When 
they  reached  the  intersection  of  Marquette  road  and  Cottage 
Grove  avenue  they  made  a  left  hand  turn  to  go  north,  and 
v/hile  doing  so,  they  were  struck  by  defendant  Weitzenfeld 's 
car  in  the  right  rear.  Mr.  McCowin  estimated  their  speed 
at  ten  miles  an  hour  and  his  wife   at  fifteen  miles  an 
hour.  The  car  spun  clockwise  and  traveled  about  forty 
feet  before  it  struck  a  southbound  streetcar  and  came  to 
a  stop.   In  spinning,  the  right  door  of  the  car  came  open 
and  the  decedent  was  thrown  out  and  crushed  to  death  against 
the  streetcar.  Both  of  the  McCowins  fell  out  but  were  not 
seriously  injured.  They  did  not  see  what  struck  them  but 
it  is  admitted  that  it  was  the  car  of  the  defendant. 

Defendant  Weitzenfeld  testified  that  she  was  driving 
her  car  in  a  westerly  direction  on  Marquette  road  Just  prior 
to  the  collision  at  a  speed  of  twenty  to  twenty-five  miles 
an  hour.  She  was  approximately  one  hundred  feet  from  the 
intersection  of  Cottage  Grove  when  the  traffjc  lights 
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changed  to  green  for  east  and  west  traffic.  When  she 
reached  a  point  three  to  five  feet  east  of  the  curb  line 
of  Cottage  Grove  avenue,  she  saw  McCowin's  car  coming 
north  approaching  Marquette  road.   It  was  some  fifteen 
feet  south  of  the  south  curb.   She  could  not  estimate 
the  speed  of  the  car  but  stated  it  was  traveling  fast 
and  did  not  slow  down  prior  to  the  collision.   It  was 
not  stopping  for  the  red  traffic  signal  so  she  Immediately 
applied  her  brakes  but  was  unable  to  avert  the  collision 
and  the  front  of  her  automobile  collided  wjth  the  right 
rear  fender  of  the  McCowin  car.  Her  car  came  to  a  stop 
at  the  point  of  the  collision.  Her  testimony  was  sub- 
stantiated by  one  of  plaintiff's  witnesses,  Russell 
Holzman,  a  friend  of  Weitzenfeld,  who  was  following 
her  car  prior  to  the  collision. 

It  is  apparent  from  this  summary  of  the  evidence 
that  there  is  a  complete  conflict  between  the  testimony 
of  the  two  defendants  and  their  corroborating  v/itnesses 
as  to  how  the  collision  occurred.  Can  it  be  said  that 
there  was  no  negligence  upon  the  part  of  Weitzenfeld  that 
would  raise  a  question  of  fact  for  the  jury  to  decide? 
This  is  clearly  a  situation  where  an  accident  results 
from  the  operation  of  two  vehicles  controlled  by  the 
defendants  for  which  there  is  either  an  absence  of  an 
explanation  or  an  unsatisfactory  explanation.   It  must 
be  presumed  that  the  collision  arose  from  want  of  proper 
care.  Turner  v,  Cummings^  319  111.  App,  225.  Was 


Weltzenfeld  or  McCowin  the  guilty  party?  The  sharp 
conflict  In  the  evidence  made  this  a  question  for  the 
jury  to  determine.  The  law  charged  Weitzenfeld  with 
the  duty  of  seeing  that  which  Is  clearly  visible  and 
within  range  of  vision.  Reed  v.  Lyford^  311  111.  App, 
■+86;  Greenwald  v.  Baltimore  &   Ohio  R,  R.  Co..  332  111, 
627.  Whether  she  did  it  or  not  was  a  Jury  question. 

We  must  conclude  that  the  question  of  negligen®e 
on  the  part  of  Weltzenfeld  should  have  been  submitted 
to  the  jury.  Judgment  reversed  and  cause  remanded  with 
directions  to  take  such  further  proceedings  as  are  con- 
sistent with  the  views  herein  expressed. 

Judgment  reversed  and  cause 
remanded  with  directions, 

Schwartz,  P,J,,  and  Tuohy,  J.,  concur. 
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ROBERT  PETRUCELLI,  a  minor,  by    '     . .  rr  «   b   «    -.  ^  ^^ 

Charles  Petrucelli,  his  father 
and  next  friend,  and  LORETTA 
ANN  FALIGO,  a  minor,  by  MARY 
FALIGO,  her  mother  and  next 
friend. 


Appellants, 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 


ARNOLD  SABLE, 

Appellee, 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  was  an  action  for  personal  injuries  sustained 
by  plaintiffs  against  Benjamin  Sable  and  his  son,  defend- 
ant Arnold  Sable.  On  motion  of  plaintiffs  the  action 
was  dismissed  as  to  Benjamin  Sable.  Trial  was  had 
before  a  jury,  resulting  in  a  verdict  of  not  guilty. 
The  usual  motions  were  made  and  plaintiffs  appealed. 

The  record  reveals  that  the  accident  in  question 
occurred  on  March  1^+,  19^8,  at  about  2:30  P.M.  at  the 
intersection  of  79th  street  and  Vernon  avenue,  Chicago, 
It  was  a  dry,  clear  day.  79th  street  runs  in  a  general 
easterly  and  westerly  direction;  carries  a  double  track 
streetcar  line,  and  is  about  forty-five  feet  wide  from 
curb  to  curb,  Vernon  avenue  runs  in  a  northerly  and 
southerly  direction  and  is  about  thirty-five  feet  wide. 
There  are  stop  signs  requiring  Vernon  avenue  traffic  to 
stop  before  crossing  79th  street.  Defendant,  a  student 
at  Purdue  University,  was  20  years  old  at  that  time. 
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He  was  driving  a  Dodge  sedan  and  was  traveling  northboiond 
on  Vernon  avenue.  Three  additional  passengers  were  In 
his  automobile.  The  only  occurrence  witnesses  are  the 
two  plaintiffs  and  the  four  occupants  In  defendant's 
automobile. 

Prior  to  the  accident,  plaintiffs  attended  the  Rhodes 
Theater,  which  is  near  79th  street  and  Vernon  avenue.  They 
left  the  theater  to  go  to  plaintiff  Loretta  Faligo's  home. 
Plaintiff  Eobert  Petrucelli,  aged  seven,  said  he  knew  nothing 
about  the  occurrence  of  the  accident.  He  did  not  remember 
how  he  got  hurt.  Plaintiff  Faligo,  aged  ten,  said  that  she 
and  the  other  plaintiff  were  walking  on  the  north  side  of 
79th  street  in  a  westerly  direction  and  when  they  came  up 
to  Vernon  avenue  they  looked  both  ways.  She  saw  a  car  which 
was  not  far  from  the  stop  sign  moving  toward  them,  Petrucelli 
was  to  the  left  of  her  and  she  was  holding  his  hand.  They 
walked  across  the  street  and  when  they  got  to  the  middle  the 
car  hit  them.  She  said  she  got  hit  so  fast  in  the  back  that 
she  flew  across  the  street. 

Defendant  testified  that  as  he  drove  north  on  Vernon 
avenue  and  came  to  the  intersection  of  79th  street  he 
brought  his  automobile  to  a  stop.  He  did  not  see  anyone 
on  the  south  crosswalk  of  the  intersection.  He  did  not  see 
any  people  on  the  north  sidewalk  of  79th  street,  nor  did 
he  see  anyone  west  of  Vernon  avenue  nor  on  the  south  side 
of  79th  street.  When  he  stopped  his  car  at  the  intersection, 
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he  did  not  see  any  children.   After  starting  to  drive 
across  79th  street  he  did  not  see  any  people  or  children 
in  the  area.  As  he  proceeded  he  pulled  over  toward  the 
center  of  Vernon  avenue  because  there  was  a  parked  •ar 
facing  north  on  the  east  side  of  Vernon  avenue  about 
thirty  feet  from  the  north  curb  of  the  street.  He  was 
traveling  eight  or  nine  miles  per  hour.  When  he  was 
about  thirty  to  forty  feet  past  the  north  curb  of  79th 
street,  and  traveling  about  ten  miles  an  hour,  suc'denly 
plaintiff  Faligo  popped  into  view.  He  jammed  on  his 
brakes.  He  imagined  she  came  from  behind  the  parked  car. 
She  was  running  west  and  fast.  Pie  didn't  see  plaintiff 
Robert  Petrucelli.  He  left  skid  marks.  He  got  out  of 
his  automobile.  The  girl  was  standing  on  the  west  curb 
about  five  or  ten  feet  in  front  of  his  car.  For  the  first 
time  he  saw  the  little  boy  underneath  the  front  of  his  car. 
He  got  back  in  the  automobile  and  backed  it  away,  A  man 
came  up  and  carried  Petrucelli  into  a  gas  station  at  the 
corner.  Defendant  gave  the  police  a  signed  statement 
which  was  prepared  by  the  police  at  the  hospital  to  which 
the  children  were  taken  while  defendant  was  there.  The 
statement  indicated  that  defendant  said  the  accident 
occurred  while  plaintiffs  were  crossing  Vernon  avenue 
east  to  west  in  the  north  crosswalk  of  79th  street.  He 
denied  that  he  made  such  a  statement  and  said  they  were  not 
in  the  north  crosswalk.  He  said  that  he  was  nervous  at 


the  time  and  did  not  read  It  closely. 

The  police  officer  who  took  the  statement  said  no 
one  was  at  the  scene  of  the  accident  when  they  arrived; 
that  he  did  not  see  any  skid  marks.  This  statement  of  one 
police  officer  was  substantiated  by  another,  Sidney 
Bernsen,  who  was  riding  in  the  front  seat,  testified  to 
substantially  the  same  facts  as  defendant;  said  the  car 
did  not  collide  with  the  girl  at  any  time.  This  was 
contrary  to  a  statement  that  he  had  given  plaintiffs' 
investigator  in  which  he  said  the  left  front  bumper  must 
have  hit  the  children.  The  other  two  passengers  in  defend- 
ant's car,  Golden  Jacobson  and  Donald  Jacobson,  who  occupied 
the  rear  seat,  did  not  see  the  children  before  the  accident. 
Donald  Jacobson  testified  that  when  the  car  came  to  a  stop 
it  was  even  with  the  crosswalk.  This  in  substance  was 
the  testimony  of  the  witnesses  at  the  trial. 

Plaintiffs  assign  numerous  grounds  for  reversal  of 
the  judgment ,  the  first  of  v/hich  is  that  the  verdict  of  the 
jury  is  against  the  manifest  weight  of  the  evidence  and 
that  the  trial  court  should  have  granted  plaintiffs  a  new 
trial.  On  this  point,  an  examination  of  the  testimony  as 
heretofore  stated,  shows  that  there  was  a  sharp  conflict 
between  the  respective  parties  as  to  how  the  accident 
occurred.  The  jury,  who  were  the  judges  of  the  credibility 
of  the  witnesses,  gave  credence  to  the  evidence  of  defendant 
rather  than  that  of  the  plaintiffs.  The  trial  judge,  who 
heard  and  saw  the  witnesses,  approved  the  verdict  by  his 
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denial  of  plaintiffs'  motion  for  a  new  trial.  When  the 
testimony  is  contradictory,  this  court  will  not  substitute 
its  judgment  for  that  of  the  trial  court  unless  the  findings 
are  against  the  manifest  weight  of  the  evidence.  Kokan  v. 
Costello^  3^7  111.  App.  ^-1;  Wynekoop  v.  Wynekoop,  ^07  111. 
219.  We  must  conclude  that  the  verdict  was  not  against 
the  manifest  weight  of  the  evidence. 

Plaintiffs  further  raise  as  grounds  for  reversal 
that  defendant  was  negligent  as  a  matter  of  law  in  failing 
to  see  the  plaintiffs  prior  to  the  accident;  that  it  was 
defendant's  duty  at  the  time  and  place  to  watch  out  for 
the  children.  These  were  questions  for  the  Jury  to  decide, 
Herndobler  v.  Goodwin.  310  111,  App,  267.  The  jury  having 
decided  in  favor  of  the  defendant,  this  court  will  not 
disturb  its  findings. 

Plaintiffs  also  raise  several  other  points  for 
reversal  and  in  each  instance  they  were  questions  of  fact 
for  the  jury  to  decide. 

Objections  are  raised  to  certain  of  the  instructions 
given  by  the  trial  court.   After  careful  examination,  we 
can  see  no  merit  in  these  objections.  The  instructions 
given  have  had  the  approval  of  this  court  or  the  Supreme 
Court.  The  minor  objections  to  phraseology  were  not  such 
as  would  constitute  a  basis  for  reversing  the  judgment. 
The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed, 
Schwartz,  P,  J,,  and  Tuohy,  J,,  concur. 
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FARRELL  J.  STRODE, 

Appellant , 

V, 

OLLIE  BROWN, 

Appellee. 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff,  Farrell  J.  Strode,  filed  his  statement 
of  claim  alleging  that  on  November  30,  19^9,  defendant, 
Ollie  Brown,  executed  a  v;ritten  lease  of  certain  premises 
to  the  plaintiff  at  a  rental  of  $300  a  month.  One  of 
the  provisions  of  the  lease  provided  that  defendant 
would  be  responsible  for  all  ma;]or  repairs  to  the 
premises  so  leased.  Plaintiff  entered  into  possession 
and  control  of  the  premises  and  on  or  about  December  1, 
19^+9 »  the  boiler  used  to  heat  the  bx^ilding  broke  down 
and  on  inspection  plaintiff  ascertained  that  it  would 
have  to  be  replaced.  He  notified  defendant  and  she 
refused  to  do  anything  about  it.  Plaintiff  expended 
the  sum  of  $1,635  to  put  the  boiler  in  operating 
condition. 

Defendant  denied  that  demand  was  made  upon  her  to 
replace  said  boiler;  denied  that  said  expense  was  included 
in  the  major  repairs  agreed  upon  by  the  parties,  and 
stated  that  it  was  agreed  that  only  such  major  repairs 
would  be  made  by  her  as  was  covered  by  insurance.   She 
further  stated  that  the  boiler  was  in  good  working  order 
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when  turned  over  to  plaintiff  anr"  that  If  said  repairs 
were  needed  It  was  through  the  negligence  of  plaintiff 
In  the  operation  of  the  boiler.  She  further  denied 
that  the  sum  of  $1,635  was  the  fair  and  reasonable 
expense  of  placing  the  boiler  in  operation. 

Plaintiff  introduced  the  lease  in  evidence; 
presented  proof  that  he  notified  the  defendant  that 
the  boiler  had  broken  down;  that  he  asked  her  to  make 
the  necessary  repairs,  and  that  she  failed  to  do  so. 
The  boiler  man  who  made  the  repairs  testified  that  the 
old  boiler  could  not  be  repaired;  that  it  was  necessary 
to  replace  it  with  one  of  equal  capacity;  and  that  it 
was  properly  installed. 

The  plaintiff  offere^^  to  testify  that  he  spent 
$1,635  in  connection  with  the  repair  and  replacement 
of  the  boiler  and  offered  to  prove  by  a  qualified  witness 
that  the  sum  was  the  fair  and  reasonable  cost  of  replacing 
it.   Upon  objection  by  defendant  the  court  refused  to 
allow  this  testimony  to  be  introduced. 

At  the  close  of  plaintiff's  case,  upon  motion  of 
defendant,  the  court  made  a  finding  of  not  guilty  and 
entered  a  judgment  for  the  defendant.   It  has  uniformly 
been  held  that  one  of  the  remedies  of  the  lessee  for 
violation  by  the  lessor  of  a  covenant  to  repair  is  to 
make  the  repairs  himself  and  recover  from  the  lessor 
the  expense  to  v;hich  he  was  put  in  making  the  repairs. 
McFarlane  v.  Pierson,  21  111.  App,  566;  Cromwell  v. 


-3- 

Allen,  151  111.  App.  U-O*-^;   Oppenhclmer  v.  Szulereckl,  297 
111,  81.   In  doing  this  plaintiff  must  show  that  the 
expense  incurred  is  no  more  than  is  fair  and  reasonable. 
In  a  transaction  such  as  this  the  evidence  of  what 
was  actually  paid  for  necessary  repairs  is  admissible 
to  show  the  reasonable  cost  of  such  repairs.  Travis  v. 
Pierson,  ^3  111.  App.  579;  Cloyes  v.  Plaat.je.  23I  111. 
App.  183;  Murphy  v.  Friel.  328  111.  App.  586. 

The  testimony  of  a  qualified  witness  was  offered 
to  prove  that  the  charges  set  forth  in  the  bill  for  the 
repairs  were  fair  and  reasonable.  The  court  refused  to 
allow  him  to  testify.  The  qualifications  of  this  witness 
are  amply  revealed  by  the  evidence  and  were  sufficient  to 
qualify  him  to  give  testimony  as  to  the  fairness  and 
reasonableness  of  the  charges  made  in  the  bill.   Plain- 
tiff should  have  been  allowed  to  introduce  the  bill  that 
he  paid  as  proof  of  his  damage.  The  court  erred  in 
excluding  this  evidence. 

The  judgment  of  the  trial  court  is  reversed  and 

remanded  with  directions  to  grant  plaintiff  a  nev;  trial 

and  for  such  further  proceedings  as  are  consistent  with 

the  views  herein  expressed. 

Reversed  and  remanded  with 
directions. 

Schwartz,  P.  J.,  and  Tuohy,  J.,  concur. 
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ANNA  M.  ALLEN, 


Appellee, 


V, 


CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporation, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 
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Appellant. 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  a  suit  for  personal  injuries  sustained  by- 
Anna  M,  Allen,  the  plaintiff,  as  a  result  of  a  fall 
which  she  suffered  while  descending  the  stairvray  leading 
from  defendant  Chicapo  Transit  Authority's  elevated 
platform  to  the  street  at  its  ^3rd  street  station  in 
Chicago,  Illinois.  After  a  trial,  the  jury  found  for 
the  plaintiff  and  assessed  her  damages  at  $2,500,  upon 
which  judgment  was  entered.  The  usual  motions  were  made 
and  denied  by  the  trial  court.  Defendant  appealed 
from  these  findings, 

Defendent  contends  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence.  The  case  on  behalf 
of  the  plajntlff,  which  the  jury  believed,  js  that 
plaintiff,  who  had  done  some  shopping  in  the  loop  after 
leaving  her  place  of  e^iployment  at  about  2:00  P.M.  on 
December  23,  19^+8,  started  home  at  about  '+:00  P.M.  with 
certain  parcels.  She  pot  off  of  the  elevated  train  at  the 
^3rd  street  station  at  about  5:00  P.M.  and  walked  down  the 
steps  with  her  purse  and  packages  under  her  left  arm.  She 


-2- 

notlced  that  the  steps  were  covered  with  dirty,  slippery 
snow  and  ice  that  was  tiphtly  packed.   She  grasped  the 
banj.ster  on  the  right  hand  side,  negotiated  the  first 
flight  of  stairs  and  was  going  down  the  second  flight 
when  her  feet  slipped  out  from  under  her  because  of  the 
snow  and  ice.  She  fell  and  sustained  injuries  to  her 
left  foot  and  back.  She  was  taken  to  the  hospital  and 
her  leg  vrss  placed  in  a  cast.   She  remained  in  the 
hospital  about  fourteen  days.  When  she  left  she  had  to 
use  crutches  for  about  four  ^^reeks  and  did  not  return  to 
work  until  about  May  11.  The  night  before  the  accident 
she  had  used  the  elevated  to  go  home.   On  that  night 
the  stairway  was  in  the  same  condition  as  it  v/as  on  the 
night  the  accident  occurred.   Plaintiff  and  her  witnesses 
when  shown  photographs  of  the  steps  said  that  they  did 
not  look  exactly  as  they  remembered  the  steps  on  the 
date  of  the  accident.  Two  witnesses  for  the  plaintiff 
substantiated  her  testimony.   One  was  her  sister  and 
the  other  a  friend  who  formerly  worked  v/ith  her. 

Plaintiff  introduced  as  an  exhibit  a  United  States 
Weather  Bureau  report  for  the  month  of  Decem.ber,  19^8, 
which  shovred  that  it  started  snowing  on  the  evening  of 
December  l8  and  continued  with  only  intermittent 
interruptions  until  1:00  A.M.  December  21,  19^8.  No 
snow  fell  from  then  until  after  the  time  of  the  accident. 
The  report  stated:  "The  packed  snow  and  glaze  of  the 
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l8th  and  19th  caused  slippery  streets  and  walks  for 
several  days." 

Five  witnesses  testified  for  the  defendant  that 
at  the  time  of  the  accident  there  v/as  no  ice  or  snow 
on  the  stairs.   Two  of  these  were  disinterested  witnesses 
who  came  down  the  stairway  at  or  about  the  same  time  as 
the  plaintiff.   One  of  them  saw  her  fell  and  the  other 
arrived  shortly  after  she  fell.   Both  witnesses  identified 
photographs  and  stated  that  they  portrayed  the  area  of  the 
steps  where  plaintiff  fell  as  they  were  a-t-  the  tine  of  the 
accident.   On  cross-examination,  Mrs.  Smith  testifier?  that 
on  occasions  snow  blew  on  the  steps  vrhere  the  lady  fell 
but  that  somebody  always  got  it  off.  These  photographs 
showed  that  there  was  no  snow  or  ice  on  the  steps,  A 
police  officer,  who  was  called,  said  that  there  was  no 
snow  or  ice  on  the  stairway  although  it  was  wet.  On 
his  report  of  the  accident  he  incluc'ed  no  statement  as  to 
the  condition  of  the  steps.   His  report  did  not  give  the 
name  of  any  witnesses  to  the  accident.   He  inquired  of 
the  ticket  agent  if  there  were  any  witnesses  and  she  told 
him  she  did  not  have  the  name  of  any  although  Edward 
Johnson,  one  of  the  porters,  said  he  gave  his  name  as 
a  witness  to  her.  Two  other  witnesses  for  the  defendant 
were  employees — one  a  porter  at  the  station  in  question 
and  the  other  a  porter  at  the  V7th  street  station,  who 
was  on  his  way  to  work.  Both  testified  that  there  was 
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no  ice  or  snow  on  the  steps  anr".  that  the  steps  were  pro- 
tected by  an  enclosure  so  that  snow,  ice  or  rain  could 
not  get  into  that  portion  of  the  steps.  One  of  the 
porters,  Clarence  Sayles,  did  not  tell  the  police 
officer  that  he  was  a  vritness  to  the  accident. 

Plaintiff  identified  her  signature  on  a  statement 
and  affidavit  attached  to  it,  taken  by  one  of  defendant's 
investigators  on  March  10,  19^-9,  approximately'-  three 
months  after  the  accident.   In  this  statement  she  said 
she  did  not  know  how  she  fell,  or  what  caused  her  to 
fall.  She  did  not  notice  the  condition  of  the  steps. 
Plaintiff  denied  making  such  a  statement  and  said  that 
she  did  tell  the  investigator  that  there  was  ice  and 
snow  on  the  steps.  Defendant  did  not  produce  the 
investigator  to  deny  this  statement, 

A  sharp  issue  of  fact  was  presented.   It  is  a  well 
established  rule  of  lav;  that  the  preponderance  of  the 
evidence  is  not  to  be  determined  by  the  number  of 
witnesses  who  testifies  for  the  respective  parties. 
The  position  of   the  witnesses,  their  opportunities  to 
observe  and  their  interest  v/ere  important  factors.   It 
is  the  province  of  the  jury  to  determine  which  set  of 
witnesses  was  the  more  credible  and  reasonable,  Stevens 
Z-«_Kasteni  3^+2  111.  App .  U21;   Cochran  v.  Roller^  310 
111.  App.  91. 

The  trial  judge,  v/ho  heard  and  saw  the  witnesses, 
approved  the  verdict  by  his  denial  of  defendant's  motions. 
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When  the  evidence  is  contradictory,  this  court  v;ill  not 
substitute  its  judgment  for  that  of  the  trial  court  unless 
the  findings  are  manifestly  against  the  weight  of  the 
evidence.  Wynekoop  v.  IJynekoop,  ^0?  111.  219. 

While  the  question  is  close,  v/e  are  of  the  opinion 
that  we  cannot  substitute  our  judgment  for  that  of  the 
trial  court.  We,  therefore,  conclude  that  the  verdict 
was  not  against  the  manifest  weight  of  the  evidence.  The 
judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed, 

Schwartz,  P,  J,,  and  Tuohy,  J.,  concur. 
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TlilHiJ  DIS'LtlGT. 
May  Term,  A.  tl.  1953. 
General  No,  9^9^  Agenda  No.  5. 

In  the  Matter  of  the  Estate  of  |        -«-»-• 

Alice  M.  ulass,  deceased,  |   ^^ITA   ^45 

i  §  i 

\ 
Harvey  E.  Duncan,  Public  administrator     |       Appeal  from  the 
of  Ford  County,  Illinois,  J       Circuit  Court  of 

i laiatif r-Appellee ,    I        Ford  County. 

vs. 


Delbert  Murray,  Creditor  Administrator, 

defendant  -  Appellant.  { 

REIKOLDS.P.J. 

Alice  M.  Glass  died  intestate  on  June  26,  1952,  leaving  no  rel- 
atives surviving  in  Illinois.  On  July  5th,  one  Delbert  Murray,  a  creditor 
of  the  deceased  was  appointed  and  qualified  as  administrator  of  the  de- 
cedent's estate.  On  July  12,  1952,  the  public  administrator  of  Ford  County 
filed  his  petition  asking  for  appointment  as  the  public  administrator  and 
asking  that  the  letters  previously  issued  to  Delbert  i'iurray  as  a  creditor, 
be  revoked.  The  County  Court  revoked  the  letters  issued  to  Delbert  Murray 
as  a  creditor  administrator  and  appointed  the  public  adMnistrator  as  ad- 
ministrator de  bonis  non.  Froa  the  order  of  the  County  Court  the  creditor 
administrator,  Delbert  Murray  appealed  to  the  Circuit  Court  of  Ford  County; 
The  matter  was  tried  de  novo  before  the  Circuit  Court  without  a  jury  and 
that  court  revoked  the  letters  of  adainistratioii  to  Delbert  Kurray  and  app- 
ointed the  public  administrator,  Harvey  E.  Duncan  as  administrator  rie  bonis 
non.  From  judgment  of  the  Circuit  Court  the  creditor  administrator,  Delbert 
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Murray  appealed  to  this  court. 

There  are  a  number  of  questions  raised  by  the  appeal  but  actually 
only  one  question  arises  that  must  be  decided  by  this  court.  That 
question  is,  who  was  entitled  under  the  probate  laws  of  the  State  of 
Illinois  to  administer  this  estate?  Prior  to  the  Probate  Act  of  1939 
creditors  and  the  public  administrator  were  in  the  same  class,  the 
ninth  class,  and  the  courts  in  passing  on  the  preference  between  a 
creditor  and  the  public  administrator  before  the  I939  law,  held  that 
the  creditor  should  be  preferred.  Then  the  legislature  by  the  Probate 
Act  of  1939,  provided  as  follows:   "Chapter  3,  Section  24a.  Persons 
entitled  to  preference  in  obtaining  letters.  The  following  persons 
are  entitled  to  preference  in  the  following  order  in  obtaining  the 
issuance  of  letters  of  administration  of  the  various  kinds:   (1)   The 
surviving  spouse  or  any  person  nominated  by  him.   (2)  The  children  or 
any  person  nominated  by  them.   (3)   The  father  and  mother  or  any  person 
nominated  by  them.   (4)   The  brothers  and  sisters  or  any  person  nom- 
inated by  them.  (5)  The  grandchildren  or  any  person  nominated  by 
them.  (6)  The  next  of  kin  or  any  person  nominated  by  them.   (7)  The 
Public  Administrator.  (3)  A  creditor  of  the  estate,"  (Italics  sup- 
plied). The  Probate  Act  of  1939,  changed  the  order  of  preference  from 
the  old  law  and  set  the  Public  Administrator  ahead  in  preference  to  the 
creditor.  Thus,  by  the  plain  language  of  the  statute,  the  Public  Ad- 
ministrator has  the  right  of  preference  over  the  creditor.  This  lang- 
uage is  unambiguous  and  definitely  sets  the  order  of  precedence.  The 
^^^^  °^   In  fle  Estate  of  Richter.  341  111.  App.  334,  is  cited  by  the 
creditor-administrator  in  support  of  his  position.  However,  such  case 
is  not  relevant  as  it  merely  affirms  the  recognized  rule  that  one  of 
next  of  kin  is  preferred  as  administrator  over  the  public  administrator, 
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a  principle  which  is  not  in  question  here.  True,  there  is  dictua 
referring  to  the  relative  preferential  rights  of  creditors  and  public 
administrators,  but  the  cases  relied  on  to  sustain  this  dictum  are 
based  on  the  law  as  it  existed  prior  to  the  enactment  of  the  Probate 
Act  of  1939*  Consequently,  this  Court  is  of  the  opinion  that  there 
is  no  area  for  the  exercise  of  discretion  and  the  public  administrator 
must  be  appointed,  in  view  of  the  expressed  and  plain  intention  of  the 
legislature  evidenced  by  the  Probate  Act  of  1939* 

The  matters  urged,  that  the  public  administrator  had  no  know- 
ledge of  the  estate,  that  he  was  urged  by  an  outsider  to  petition  and 
the  other  matters,  are  all  subordinated  to  the  plain  intention  of  the 
legislature  as  to  who  should  be  entitled  to  preference  in  the  matter 
of  administration.  For  the  reasons  stated,  the  judgment  must  be 
affirmed. 

Affirmed. 
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APPELIATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,  A.  D.  19^3. 


IRVILJO  BUTTEKWORTH  ENDERLE, 
VICTORIA  ilALL,  arid  JOYCE  BOT- 
TEEWORTII,  a  minor,  by  Irviljo 
Butterworth  Bndorle,  her  mother 
and  next  friend, 

Plaintiffs-Appellants, 

▼8* 

RONAID  LIKDHAY, 

Def  ondant«Ar>pellee « 


Appeal  ffoin  the 
CiroTiit  Court, 
Winnebago  Covmty, 


PER  CT3RIAM, 

Irvlljo  Butterworth  Enderle  and  others,  filed  a 
ooitiplaint  in  the  Cireviit  Court  of  VJlnnebago  County,  against 
Ronald  Lindsay  in  which  they  alleged  in  svjb stance,  that  on 
the  22nd  day  of  November  19^1,  at  approximately  ten  o'clock 
P,M»  the  plaintiffs  wore  riding  in  a  Chevrolet  car  wiiich  was 
owned  and  driven  by  Irviljo  Enderle;  that  they  were  going  in 
a  southerly  direction  on  Illinois  State  Highway  No,  2  at  a 
point  approxicmtely  four  xnilea  north  of  the  City  of  Rockford, 
Illinoisj  that  at  said  time  and  place  the  plaintiffs  were  in 
the  exercise  of  duo  care  and  caution  for  their  own  safety; 
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that  tho  defendant,  Ronald  Lindsay,  at  said  time  and  place 
was  driving  and  operating  his  1951  Bulok  autoiaoblle  In  a 
northerly  direction  on  said  highway  approaching  the  automobile 
in  ^ilch  the  plaintiffs  were  then  and  there  riding;  that  at 
said  time  and  place  the  defendant  negligently  and  carelessly 
drove  his  autoriobile  directly  into  the  path  of  the  plaintiffs' 
autoraobiie  while  the  plaintiffs  m&vq   on  their  lawful  and  proper 
side  of  the  road,  caixsing  plaintiffs*  vehicle  to  strike  the 
automobile  of  tlie  defendant  with  great  force  and  violence, 
causing  injuries  to  the  plaintiffs  and  darrnge  to  the  plain- 
tiffs* automobile  J  that  at  and  jtust  prior  to  the  tiiae  of  the 
occurrence  in  question  the  defendant  negligently  and  carelessly 
drove  his  autoiaoblle  at  a  speed  greater  than  was  reasonable  and 
prop«a»  and  failed  to  keep  said  autcanobile  \aider  control;  that 
as  a  direct  and  proxiaiate  result  thereof,  the  defendant's 
automobile  skidded  on  the  hiphway  into  the  path  of  the  plain- 
tiffs' automobile,  causing  plaintiffs'  veMole  to  collide 
thcreTd.th  trcm  irialoh  collision  plaintiffs  each  sustained 
injuries. 

To  this  complaint  the  defendant  filed  his  answer  in 
which  he  denied  that  the  plaintiffs  were  in  the  exercise  of 
due  OB-re  and  caution  for  their  own  safety,  and  denied  that  he 
was  guilty  of  any  negligence  in  the  operation  and  driving  of 
his  automobile  at  and  Just  prior  to  the  time  and  place  of  the 
occurrence  in  question,  and  denied  that  the  plaintiffs  were 
injured,  as  a  proximate  resiJLt  of  any  negligence  on  the  part 
of  said  defendant. 
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The  oaae  was  submitted  to  a  Jtiry  that  f ovoid  the 
issties  in  favor  of  the  defondant.  The  plaintiffs  ntered  a 
motion  for  a  new  trial  and  judgment  notwithatandin^^  the  verdict. 
Those  iQotions  wore  each  osrerrixLed  arxd  Jud©t»nt  entered  on  the 
verdict.  The  plaintiffs  have  perfected  an  appeal  to  this 
Court, 

Noveiaber  22,  195l»  was  Thanksgiving  Day  and  about 
ten  o'clock  P,M,  Irviljo  Enderle,  one  of  the  plaintiffs,  was 
driving  her  car  south  on  the  North  Ifain  r'  ad  about  four  miles 
North  of  Rockford,  Illinois,  Her  daughter,  Joyce  Butterworth, 
was  in  the  back  seat  and  a  friend,  Victoria  Hall,  was  in  the 
front  seat.  The  weather  had  been  damp  earlier  in  the  day,  but 
had  ttirned  cool  and  clear  during  the  evening.  The  north  Main 
Road  is  a  two-lane  concrete  pavement,  and  is  level  and  straight 
ifiiero  the  accident  occurred,  Ronald  Lindsay,  the  defendant, 
accompanied  by  hir.   ,r';irl  friend,  was  driving  his  car  north  on 
the  North  Main  road.  As  Mrs,  Enderle  approached  the  point  of 
the  accident,  slie  claims  she  was  driving  about  tliirty-five 
miles  per  hour,  She  observed  the  Lindsay  car  approaching  her. 
When  the  cars  were  about  fifteen  feet  apart,  the  Lindsay  car 
suddenly  swerved  into  the  south  bound  lane  of  traffic  and  the 
Enderle  car  struck  the  Lindsay  car,  and  the  plaintiffs  were 
all  injured. 

The  defendant  claimed  that  he  was  driving  about  thirty- 
five  miles  per  hour  \Aien  his  automobile  skidded  on  a  patch  of 
ice  on  the  highi*ay  and  it  was  througii  no  negligence  on  his  part, 
that  his  rear  wheel  went  off  of  the  pavement  throwing  his  car 
over  into  the  south  bound  lano  of  traffic  in  ftont  of  the 
plaintiffs'  car. 
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About  the  only  quaatlon  of  fact  that  1  s  In  dispute 
la  whether  there  was  any  Ice  on  the  pavonent  which  caused  the 
defendant  to  lose  control  of  lils  automobile  and  skid  across 
the  pavement  In  front  of  the  plaintiffs'  car. 

The  plaintiff  called  six  witnesses  who  testified 
that  there  was  no  Ice  on  the  pavement j  that  the  paveraent  all 
the  way  v&a   clear  of  Ice  and  6xj,     The  defendant  himself  and 
his  lady  friend  testified  that  there  were  patches  of  Ice  on 
the  pavenent  and  that  the  defendant's  car  did  skid  on  a  patch 
of  Ice  just  immediately  before  the  accident  oco\rpred.  The 
evidence  being  In  direct  conflict  In  regard  to  whether  there 
was  any  Ice  on  the  paveisiont,  the  Instruction  of  the  Coia't 
should  be  accurate  and  such  that  the  Jury  could  not  be  mis- 
lead In  any  way  by  the  given  instructions. 

The  appellants  have  criticized  Instructions  No,  1? 
and  18  as  being  lm|a*oper  and  prejudicial  to  the  plaintiffs' 
case,  Instr\ictlon  No,  1?  Is  as  follows:  "The  Court  instructs 
the  Jury  that.  If  you  find  from  the  evidence  In  this  case, 
that  on  the  night  of  Kovembor  22nd,  1951*  at  or  about  the 
hour  of  10:00  o'clock  P,M,  Illinois  State  Highway  No,  2  between 
the  City  of  Rockfcrd,  Illinois,  and  the  City  of  Beloit,  Wisconsin, 
had  frequent  and  intermittent  patches  of  Ice  thereon,  and  that 
such  patches  of  ice  vxore  exfcremely  slippery;  and  if  you  further 
find  frcBJi  tlie  evidence  that  the  defendant,  Ronald  Lindsay,  at 
and  Just  prior  to  the  tine  and  place  of  the  occurrence  In  ques- 
tion was  driving  his  automobile  in  a  northerly  dlz^otion  along 
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5. 
and  upon  said  highway  at  or  near  a  point  approximately  four 
miles  north  of  the  City  of  Rockford,  Illinola,  and  bhat  at 
or  near  said  point  said  highway  was  straight  and  level j  and 
If  you  further  find  from  the  evidence  that  the  defendant, 
Roneild  Lindsay,  wMlc  so  drlvlxjig  hin   automobile  was  In  the 
exercise  of  ordinary  care  and  caution  for  the  safety  of 
other  persons  and  vehicles  using  the  said  lilghway,  voider 
the  circumstances  and  conditions  existing  at  said  time  and 
place;  and  if  you  further  find  that,  without  faiilt  or  negligence, 
as  defined  in  these  instructions,  on  the  part  of  the  defendant, 
R<mald  Lindsay,  his  said  avitomobile  skidded  out  of  control  on 
any  icy  patch  existing  on  said  highway  at  said  place,  causing 
the  automobile  of  the  defendant  to  skid  from  the  easterly  or 
north  botxnd  half  of  said  iilghway  to  the  westerly  or  south 
botind  half  of  said  hl^way  into  the  path  of  the  plaintiffs* 
south  bound  automobile;  and  if  you  f\u*ther  find  tlmt  plain- 
tiffs* south  bound  automobile  collided  with  defendant's  auto- 
mobile and  that  the  plaintiffs  were  injured  as  a  proximate 
result  thereof,  then  you  are  Instructed  that,  xandor  such  cir- 
cumstances. If  you  so  find,  the  plaintiffs  cannot  recover  from 
the  defendant  and  you  should  find  the  defendant,  Ronald  Lindsay, 
not  guilty,"  This  Court  in  the  case  of  Dahlgren  vs#  Ho:' tzheimer, 
3l|i3  Illinois  Appellate,  ^6  in  discus sixxg  similar  instructions 
held  that  it  was  reversible  errcsr  to  give  them,  and  we  thei»e 
stated  that  the  vice  in  one  of  the  Instructions  was  the 
signalling  out  of  the  skidding  and  giving  that  tindue  precedence. 
The  instruction  should  have  been  refused* 
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InatrTactlon  No«  18  Is  as  followa:  "The  Covurb  Instructs 
the  jtury  that  the  burden  of  proof  Is  upon  tlie  plaintiffs  to  prove 
by  the  greater  weight  or  preponderance  of  the  evidence  that  the 
defendant,  Ronald  Lindsay,  was  guilty  of  negligence  In  the 
driving  and  operating  of  his  automobile  at  and  Just  prior  to 
the  occurrence  in  question  and,  in  this  regard,  it  is  not 
sufficient  to  show  only  that  the  automobile  of  the  defendant 
skidded  on  the  ice,  if  any,  but  the  plaintiff  must  ftcrther  prore 
by  the  greater  weight  and  preponderance  of  the  evidence  that  the 
defendant  was  guilty  of  some  negligent  act  or  omission  in  the 
driving  of  aald  automobile,  by  which  said  defendant  negligently 
caused  said  automobile  to  skid  <m  the  ice,  if  such  was  the  fact," 

The  above  instruction  is  erroneous  and  veiry  misleading. 
It  tells  the  jury  that  the  plaintiffs  must  prove  that  the  defendant's 
car  skidded  on  the  Ice,  This  was  a  controverted  question  of  fact, 
and  the  plaintiffs  and  all  their  witnesses  testified  positively 
that  there  was  no  ice  on  the  pavement  at  the  place  where  the 
collision  ocevtrred.  It  was  only  the  defendant's  witnesses  that 
testified  tlrnt  there  was  any  ice  caa  the  pavement.  The  burden  of 
proof  was  not  upon  the  plaintiffs  to  prove  that  the  defendant's 
oar  skidded  on  the  ice,  ^lieh  was  the  cause  of  the  accident,  but 
this  was  a  matter  raised  by  the  defendant  as  a  defense  to  the 
plaintiffs'  sult«  The  instiruction  ahovild  not  liave  been  given, 

T}ie  defendant  called  Joseph  Perona,  a  Deputy  Sheriff 
of  Winnebago  Coimty  a  witness  xfeo  had  investigated  the  accident 
sliorisly  after  it  occurred.  He  claims  that  he  had  made  notes  of 
iiAiat  he  observed,  then  reduced  the  same  to  typewritten  fosna. 
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but  he  Ixad  no  indepondent  recollection  idiatsoever,  in  rorard  to 
the  accident •  The  atbomey  for  tlie  defendant  quest ionod  him 
In  regard  to  what  happened,  and  the  witness  volxmteered  a 
statement  that  the  "road  T*as  icy,"  This  was  objected  to  by 
the  attorney  for  the  plaintiff,  and  the  Court  pronptly  aua- 
tained  the  objection  and  instructed  the  Jury  to  disregard  the 
annwer.  Later,  after  the  plaintiffs  had  called  some  rebuttal 
witnesses  the  defendant's  attorney  stated  in  the  presence  of 
the  Jury,  "In  view  of  the  deputy's  inability  to  recollect  this 
particular  accident,  I  want  to  ask  the  plaintiffs'  attorneys 
If  they  will  stipulate  that  the  sheriff's  report  can  f»o  in 
evidence,"  The  attorney  for  the  plaintiff  stated:   "It 
wouldn't  bo  proper  to  so  stipulate."  The  Court  :;hen  stated; 
"You  will  elttaer  stipulate  or  you  won't,"  The  attorney  for 
the  plaintiff  then  stated:  "We  \t111   not  stipulate,  your  honor," 
Then  the  attorney  for  the  defense  started  to  ask  a  question  and 
the  attorney  for  the  plaintiffs  objected  to  any  further  questions 
about  this  laatter  in  the  pi»esence  of  the  Jury,  The  Court  indicated 
that  any  further  statononts  should  be  made  outside  of  the  presence 
of  the  Juj?y«  To   which  the  attorney  for  the  defendant  replied: 
"l  know  what  the  answer  ia#  The  defendant  has  nothing  further," 
Jurors  as  intelligent  men  and  women  Icnow  that  the  attorneys 
for  the  plaintiffs  are  presenting  their  case  In  the  most  favor- 
able light  to  their  side  of  the  litigation,  and  the  defendant 
also  if?  presenting  his  case  in  a  most  favorable  light  to  the 
defendant,  Wlion  l-lr,  Ferona  was  b6i2:!g  interrogated,  the  Court 
stated:  "The  report  Itself  is  not  competent  evidence,"  In 
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the  argtunents  to  the  j\iry  the  attorney  for  the  defendant 
orltiolzed  the  attorneys  for  the  plaintiffs  for  not  stipulating 
that  the  report  of  the  officer  be  adzaittod  in  evldonoe.  These 
argxjments  and  quostiona  rogardlnp  the  officer*  s  report  wore 
certainly  prejudicial  to  the  plaintiffs'  oase« 

The  appellee  in  hia  brief  has  made  a  motion  to  dismiss 
this  appeal,  because  of  the  insufficiency  of  the  abstjmot  filed 
by  the  appellants.  The  points  that  ho  has  raised  are  well  taken, 
but  the  appellants  \t0vo  granted  leave  to  file,  and  did  file  an 
amended  abstract,  wliloh  x^as  after  the  appellee  had  filed  his 
brief,  and  the  points  raised  and  the  original  abstract  vrherein 
it  was  deficient  jiave  been  oorrocted,  so  the  notion  to  dismiss 
will  necessarily  have  to  bo  overrulod. 

It  is  our  conclusion  tlmt  the  plaintiffs  did  not  have 
a  fair  and  impartial  trial,  and  the  judgm^it  of  the  Clrotiit 
Court  of  Winnebago  County  la  hereby  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Abstract 


General  No.   10702 


Agenda  No.  20 


IN  THE 
APPELLATE  COUHT  OF  ILLINOIS 


SECOND  DISTRICT 


351 1.A.  304 


May  Term,    A.D.   1953 


BONNIE  BETH  NEUCHILLER,  a  minor, 

by  Emma  M.  Dana,  her  mother 

and  next  friend,                ' 

1     Appeal  from  the 

Plaintiff -Appellant,  ' 

1     Circuit  Court  of 

vs.                ] 

'     McHenry  County, 

BERi^ARD  B.  NEUCHILLER, 

Illinois. 

Defendant -Appellee.   ' 

Dove,   P.J. 

The  complPlnt   in  this   case  V9e  filed  on  October  17, 
1952,    by  EtnTTfi  M.   Dana  on  behalf   of  her  daughter,   Ponnle  Beth, 
against   the  defendant,   Bernard  B.   Keuchiller,    snd  preyed  for 
an  injunction  directing  the   defendant   to  reinstate   a  $5,000.00 
life   ineuranoe  policy  upon  the  life  of   the   defendant  which 

named  the  plaintiff   as  beneficiary,    for  an   order  directing  the 

to  pay 
defendant/a  stated  sura  of  money  for  plaintiff's   support,    and 

for  a  declaratory  judgment  finding  that   the  defendant    is   the 

father  of   the  plaintiff. 

In  her  complaint  the  plaintiff  alleged  that  her  mother, 

Emma  M.   Dana,  Kfff^  for  several  years  prior  to  plaintiff's   birth 

(which  occurred  on  April  26,    1950)     iiXft  was^and  still   la,    the 

wife   of  Arthur  J.   Dana;    that   the  defendsmt   is,   and  for*  niore   than 


QS,  .pM  ftafi^k SCVOJ   .pjK  iBisae^ 


TDlHTeiC  GKO! 


w*'    *0~'     •***  J=     JL  %^j^  ^JS 


^.c*.\r   .    .      .   ibT  \n¥. 


oxio    tiioi't  IsaqqA 


f 


-aiOfljElII 


,dJ96r  'Sjtnno'^    ,  to^rlsujaS  ted  to   tlarie':^  no   BneQ   .M  amraa  ^d   ,9361 

'10^  -beyeoq  &n3    ,Tr  iXiriaCT^M   .*?  Msm^^   ,?nsf>nelsJC»  9rf*  ianlBgB 

00.000,51  9  acfB^anxe'i  o.t  ?ns&n9l9b  ?ri;t  gnli^osilfi  aoitjoni/tni  ns 

riolrfw  trn-jfinslts^  t*rt;t   to  etjtl  srf;t  noqu  Yoiloq  soi^tuaiTx  ettl 

YSq  oj 
iiOB    ,d-noqQu8  a»lli;tnJ:i3Xq  '^ol  xaacm  lo  mua  be^ed-i  s\inBbaB't9b 

eriS    ,ei   Ili-jB  i^-n.'?  ^aj^w  Aks     (0661    ,S2  ILiqA  no  jbe-nuooo  xlolrtvr) 
OJBri.t   aiOiT  Tcol  £!n«    ,8l   druBi-nslef    sffJ   S«rlJ    jfineC   .li  luriJiA  "io  sllw 


ten  years   iJ^st  baet  hss  been,    ?  physician  and  Burgeon  llceneed 
to  practice  hie  profession  In  the  State   of  Illinois  with  offices 
In  the  City  of  Woodstook;    that  defendant  became  the  father   of 
plaintiff  under   the   following  circuina  tances ;    viz.:      rhat  plain- 
tiff's mother  consulted  defendant   on  Dccenbor  13,    194C,    about 
some  coughing  by  which  she  was   bothered;    th^t  defendant,    either 
through  gross  ignorance   or  Incompetence  in  his  profession,    or 
wilfully,    unethically  and  Illegally,    claimed  to  have  diagnosed 
various   serious   illx.'esses   ixi  plaintiff's  mother,    such  as  cancer, 
circulatory   disease,    tuberculosie ,    ruptured  appendix,    absessed 
bowels,   heart   trouble,   nephritis,    and  mental   condition;    t?iat 
sometime  after  mailing   said  purported  diaonoKis,    defendant  ^im--^ 

instructed  Arthur  J.    Dai>a,    the   husband   of  the  plaintif:^,    to 
abstain  from  having  marital   relations  x«itb   pl^^lntiff's   mother 
because   such  relations   ml^ht  endanger  the   life   of  plaintiff's 
mother,    and  that   said  Arthur  J.   Dsna  followed  said  instructions. 

The   complaint   further  alleged  that   the  defendant 
prescribed  opiates  and   other  strong  and  povcrful  medicines  for 
analgesic  purposes;    that   theresfter,    at  numerous  times,    while 
plaintiff's  mother  was  helpless   under  the   influence   of   said 
drufcS   so  prescribed  by  defendant,    he,    the    said  defendant,    had 
eexual  intercourse  \-'ith  the  plaintiff's  moi;ner,    causing  her  to 
become  pregnant   and   to  give  birth  to  plaintiff;    that  thereafter 
the  defendant  informed  his   own  father,    mother,    snd  brother   that 
he,    the   defendant,   was   the   plaintiff's  father;    that  he  purchased 
a  $5,000.00  life   insurance  policy   or   his   life   pnd  raede  plain- 
tiff  the  beneficiary  thereof;   th?t   he  psld  the   first  pnnual 
premium  on  the  policy;    that   he  promised  to  pay   020.00  a  week 
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to  plaintiff's  mother  for  plaintiff's  support;    that  he   told 
the  said  Arthur  J.   Dana  that  he,    the  defendant,   was  the  father 
of  the  plaintiff;    that  the  mother  of  plaintiff  vjf.s   thereby 
C!9.used  to  lose  her  jualnful  employment,   and  she   became  Inoompetent 
physically,    eraotlon^lly,    nncl  nK-ntally   to  secure   ojii.  held  any 
gainful   employemert ;    thst   defendsiit   thereafter  cancelled  the 
said    55,000.00  Insurance  policy,   and  be  ht's   refused  SBd  still 
refuses   to  r)ay  $':?0.00  r  week,    or  any  other  8i;;ra,    for  plaintiff's 
support;    pnd.  concluded  tbst  defendent's  confession  to  Arthur  J. 
Dane    tlrist  he,    the  defendant,    is   the   plaintiff's   father  morally 
and  legally  relieved  Arthur  J.    Dana  fror.i  aup^ortlng  the   plaintiff. 

The  sufficiency   of   this   ooiuplfiint    to  statft   a  cause   of 
action  was  ch*?.llenged  by  defendant's    ^.lotion  to   dlsmisn   to  vjhich 
was  attached  a  certified  copy  of  plainCifr'a  birth  certificate 
showing  the  nr-me   of   the  plaintiff    to  be  ^onnie  "^eth  Dana  and  the 
name    of  her  father  as  Arthur  Joseph  Dana.      Upon  a  hearing  the 
circuit   court    of  McHenry  County  suscalned  this   motion,    dismissed 
the   complaint  vilth  pi-ejudice   and  the  pl^.intiff  nppealed  to   the 
supreme  court,    which  court   transferred  the   cause,   without    opinion, 
to  this   court. 

The  parties   agree   that   the   only  issue  presented  by  the 
pleadings   Is  whether  the  plaintiff,    an  ille^iti'-iate  child,    can 
sue  her  putative  fnthcr  for   support  ?nd  the   other  relief  prayed 
for  in   this   coraplaint.     A  bsstsrd  or  lllepitlmate  child  may  be 
a  child  born  during  vedlock  but   not    the  child  of  the  .nother's 
husband,    as  well  as   e  child  be^ptten  and  born  out   of  wedlock 
(Bovivier's   L?:v  Diet.).      Under  the  common  law,   which  has  been 
adopted  as   the  la-w  of  this   stats,    a  putative   father  was   under 
no  legal  liability  to  support  his    illegitimate   child.      In 
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Murrell  v.  Industrial  Coramlesion,  291  111.  334,  the  court 
said  (p.  336):   "At  common  law  a  child  born  out  of  wedlock 
was  nobody's  child.   He  was  without  parents  or  kindred,  with- 
out name,  without  heritable  blood  and  without  many  rights. 
He  could  have  no  heirs  except  his  own  lineal  descendants.  He 
could  not  Inherit  even  I'rora  his  mother  or  she  from  him.   His 
settlement  did  not  follow  his  mother  but  was  wherever  he  was 
jnb«r!e3inE»'X3Q»x»jft8  born.   His  parents  were  under  no  legal  obliga- 
tion for  hla  support.   This  is  his  condition  In  Illinois  today 
except  as  it  has  been  changed  by  statute.   He  may  nov;  Inherit 
from  his  mother  or  any  maternal  ancestor,  and  his  lawful 
children  may  represent  him  and  take  by  descent  any  estate  which 
he  could  have  talcen  if  living.   His  father  may  be  compelled  to 
assist  his  mother  to  r  very  limited  extent  in  his  support." 

The  l^RStardy  Act  (Chap.  17,  111.  Rev.  dtat.,  Section 
1-13')  provides  some  liability  for  support  of  an  illegitimate 
child  by  its  putative  father  and  outlines  the  procedure  to  be 
followed.  This  statutory  duty  was  unknown  to  the  comraon  law, 
and  the  law  is  well  settled  tha.t  where  a  duty  or  liability 
unknown  to  the  common  law  is  Imposed  by  statute,  such  liability 
can  be  enforced  only  in  the  manner  which  the  statute  provides. 

(Cedar  Fark  Cemetery  Assn.  v.  Cooper,  408  111.  79,82;  Walter  ▼. 

of  New  York. 
Northern  Ins.  Co./  370  111.  283.)  In  our  opinion  the  law  Imposes 

no  duty  upon  the  defendant  to  support  plaintiff  except  as  pro- 
vided by  statute. 

The  allegations  of  the  complaint  concerning  the  life 
Insurance  policy  are  that  the  defendant  purchased  this  life 
insurance  policy  on  hla  life  and  made  the  plaintiff  the  bene- 
ficiary thereof.  Iz   nowhere  appears  that  this  insurance  policy 
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was  purchassd  es   a  result  of  any  agreement  between  the  plsAntiff 
and  the  defendant  or-  "betv/een  the  defendpnt   qnd   s   third  person 
for  the  benefit   of   the  plaintiff.      There  is   nothing  alleged 
that  bhows   any  right    in  the  plaintiff  to  reouire  the  defendant 
to  keep  the  insurance  policy  in  foroe.     The    purchsse  by   the 
defendant   of  the  insijrance  policy  appears   to  have  been  entirely 
voluntary   on  the  part   of   the  defendant  and  did  not   arise   out   of 
any  right  of  the  plaintiff  or  duty  on  behalf   of  the  defendant. 

To  sustain  her  contention  that  the  corapl;3int   states 
a  good  o^use   of  action  ae,e,inst   the  defendant   for  suj'port  and 
other  relief,   plaintiff  cites  and  relies   on  Daily  v.   Parker, 
152  F  2d  174,    and  Johnson  v.   Luhmpn,    330  m.    App.    598,      In 
Dally  V.    Porksr,    supra,    the   court  held  a  child   has   a  cause  of 
action  for  daraa^es   against  3   third  person  who  has  caused  the 
child  by  his   raieoonduct  to  lose   the   support   pnv.  mr^intenance 
of  his   father  as  well  as  a   csuse   of  action  for  the  destruction 
of   other  rights  telon^jing  to  the  chile,  ai-'lsing   out    of   and  result- 
ing frou  the  family  status.      In  Jolmson  v.    Luha^in,   supra,    several 
children  in  the  some  fauilly  brought  a  suit   for  daiaa^es  against 
the   defendant   on  account   of  her  alienating,  the    affections    of 
their  father  and  depriving  them  of  his   support,    maintenance, 
and  society.      The  court  held  that  the  relationship  between  a 
father  and  his   children   is   oiie  which  the   law  recornizea   and 
which  it  will  protect,    and,    thrt    the   defendant,  havin^   invaded 
and  damaged  this   relationship,   must  respond   in  damages.      The 
legal  position  of  children  at  co-anon  l-?.\'i  was   not   such  as  would 
bar  their  right   to  bring  an  action  against   one  ^ho  had  alienated 
their  father's  affection  ard  deprived  the!.i  of  his   support  and 


-  5  - 


xicsieq  Inttiy  B  £'n<?  ?a«&rj9'.  :9«w;J»ff  'lo  ;Jr.s5a9l9Ji  dri^  fins 


Ic   ju:  .*on  bib  bap.  ab  sdiT   lo   ^T-sBq 


j:,'0j3  '■ 


■:>(!, .) 


f' 


:ilP     ,  JCS...  C'r.:j_    j..Uy-    J2    dOJUtW 


society.    (Johnson  v.   Lahraan,    330  111.   App.    593,6070      Both  of 
these  cases  Involved  legitimate  children,   and  the  facts  are 
clearly  diatlngulehable  fixim  the  facts  in  the   li;£.  tant  case. 
The  question  of  support  for  en  lllefe;iti)as,te   child  from  its 
putptlve  f^ither  v&s   in  noi;iae   involved  in  elthei-  of   the  caees 
relle(?  upon  by  appellant. 

Mor  does  the   declsmory   judferaent   statute  aid  plaintiff. 
The  dcclaretory   judgment  statute  does   not  create    substrntive 
rights    or  Irtipose  duties    tlist  did  not   exist  before   its   adoption. 
(Aetn?  Life   Insursnce  Go.   v.   Haworth,    300  U.S.    227,    57  Sup.   Gt. 
461.)      Ae   said  in  Govfin  Distributing  Go.    v.    Chicago,    346  111. 
App.    44.3,   ut  p. 453:      "As  we  understand  it   the  Decleracory 
Judgment  Act  was   not   designatc-d  to  supplent   existing  remedies 
but   Is   ?=n  nlternfitive   or  additional  reneay   -co  facilitate    the 
administration  of   justice." 

The    jud(^ment   order  of   the    circuit   court  dieialssing 
plaintiff's   coaplalnt   is   affirmed. 

Judgment  affiiroed. 


-  6  - 


»is   a^oal:  Qfii  bus   ,fi9'i^Iix.o  s./>jnl;tia3l  £>9v.fr.-:-' -        s^.r    -sor^j 

... .  -J.  J-  ^.j  .- 


esifcafflai    ^ni^^ai'i'-'^    n-n:>rru.f.fa    c'    £,■;.■=.-. -...'a-^r,    poi'    3-w    .-tiA    :t;T-r' >;r.irL 


.tsEfiillB  (fntmaliul. 


_   ^ 


^ 


if598>+ 

ETHEL  VAN  LAATEN  and  CARL 
VAN  LAATEN,  Jr . ,  a  minor, 
by  ETHEL  VAN  LAATEN,  his 


Appellants, 


CHICAGO  ATHLETIC  ASSOCIATION, 
a  corporation, 

Appellee, 


C33 

APPEAL  FROM  '^ 
SUPERIOR  COURT,  ^ 
COOK  COUNTY.       3 

3  51  I. A.  373 


MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  a  suit  under  the  Dram  Shop  Act,  filed  by 
plaintiffs,  a  mother  and  son,  for  loss  of  means  of  support 
as  a  result  of  the  death  of  Carl  Van  Lasten,  the  husband 
and  father  of  the  plaintiffs,  against  the  defendant, 
Chicago  Athletic  Association,  for  loss  of  their  means  of 
support.  Plaintiffs  claim  that  ^^rhile  intoxicated  from 
liquor  sold  to  decedent  by  the  defendant,  he  fell  down 
the  stairway  of  the  defendant  club  and  injured  himself, 
by  fracturing  a  femur.  He  later  died.  The  jury  returned 
a  verdict  of  not  guilty.  Judgment  was  entered  on  the 
verdict  and  the  plaintiffs  made  the  usual  motions  which 
were  denied  by  the  trial  court . 

Plaintiffs  contend  that  the  trial  court  erred  in 
(1)  permitting  a  series  of  questions  by  defendant's 
counsel  over  objection  by  plaintiffs  designated  to  show 
subsequent  advantageous  change  in  the  plaintiffs'  circxim- 
stances  as  a  result  of  the  death  of  decedent,  which  was 
prejudicial  to  plaintiffs;  (2)  permitting  defendant's 
co\ansel  to  indulge  in  unfair  and  improper  closing  argument 


to  the  jury,  smd  (3)  giving  certain  instructions  submitted 
by  the  defendant. 

The  essential  facts  ere  that  the  decedent  melntsined 
his  Chicago  residence  at  the  Illinois  Athletic  Club.  Plain- 
tiffs, who  are  his  widow  and  son,  resided  in  Kalamazoo, 
Michigan.  His  usual  custom  was  to  go  there  over  the 
week-end.  He  was  a  member  of  the  defendant,  Chicago 
Athletic  Associetion,  but  never  resided  there.  He  had 
been  a  salesman  for  the  Wyandotte  Chemical  Company  for  over 
forty  years  and  as  such  did  considerable  entertaining  at 
the  defendant  club.   On  April  9,  19'+8,  at  about  the  hour 
of  9:00  P.M.  he  had  a  fall  on  the  stairs  of  the  defendant 
club.  He  died  about  tv/enty-nine  days  later.  The 
coroner's  report  found  that  his  death  was  due  to 
arteriosclerotic  heart  disease  and  coronary  occlusion. 
The  deputy  coroner,  a  heart  specialist,  testified  to  this 
effect  and  stated  that  the  constant  use  of  alcohol  by  the 
decedent  did  not  contribute  to  his  death.  He  further 
stated  that  the  fractured  femur  did  not  contribute  to  his 
death.  Two  other  doctors,  plaintiffs'  witnesses,  testi- 
fied that  he  had  a  heart  condition  and  had  been  given 
treatment  for  it  over  a  period  of  years.  He  carried  a 
heart  tablet  or  nitroglycerin  tablet  with  him  at  all 
times.  Neither  of  these  doctors  denied  the  conclusion 
of  the  deputy  coroner,  nor  was  any  other  testimony 
offered  by  rl-inlJffs  to  rebut  it. 

As  to  into^iication,  three  witnesses  for 
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defendant  testified  that  he  was  sober  immediately  prior 
to  and  after  the  accident.   One  witness  for  plaintiffs, 
a  doctor,  testified  that  he  was  intoxicated  at  about  three 
o'clock  in  the  afternoon.  Another  witness,  a  doctor, 
testified  that  he  had  been  drinking  and  showed  indications 
of  it  at  about  six  o'clock  in  the  evening.  No  witness 
testified  he  was  intoxicated  when  he  fell  about  9*00 
P.M. 

It  is  significant  that  no  witness  testified  t'r'it 
the  decedent  was  seen  drinking  on  defendant's  premises, 
which  is  a  large  social  club  with  many  members  and  has 
1^  bartenders  on  duty  at  one  time.  The  records  of 
defendant  showed  that  $7.65  was  charged  to  the  decedent 
for  beverages  on  the  day  in  question,  A  lady  friend  of 
decedent's  had  been  authorized  for  a  number  of  years  to 
sign  his  name  to  checks  at  the  Club,  as  had  various 
customers  of  his.  On  the  day  in  question  he  had  lunch 
with  her  at  the  Club  but  drank  no  liquor,  although  she 
had  one  drink.  Subsequently,  he  went  to  the  Biltmore  Tap, 
which  he  often  frequented,  and  later  the  lady  friend  found 
him  there  drinking.  This  tavern  was  not  connected  with  the 
Club  and  it  was  not  joined  as  a  party  defendant. 

In  the  course  of  the  cross-examination  of 
plaintiff  Carl  Van  Laaten,  Jr.,  subject  to  objection,  It 
was  revealed  that  prior  to  decedent's  death  he  had  attended 
a  public  high  school;  after  decedent's  death  he  attended  a 
military  academy,  which  required  the  pajnnent  of  tuition; 


that  he  had  funds  in  his  own  name;  that  he  did  not  borrow 
money  to  pay  his  tuition  and  had  money  in  the  bank  after 
he  graduated  from  the  academy.  Upon  plaintiffs'  counsel's 
insistence,  further  similar  questioning  was  held  Inadmissible 
and  defendant  made  an  offer  of  proof.  Assuming  that  this 
type  of  cross-examination  by  defendant's  counsel  was  improper 
(Peel  V.  Heiligenstein,  2M+  111.  239;  Gilmore  v.  Killion^ 
281  111.  15^;   McConnell  v.  Bogaert.  208  111.  App.  582; 
Whiteside  v.  O'Connors.  l62  111.  App.  lOB),  did  this,  under 
all  the  facts  and  circumstances  in  this  case,  constitute 
reversible  error? 

Viev/ed  from  the  point  most  highly  favorable  to 
the  plaintiffs,  their  case  against  the  defendant  was 
nebulous.  The  proof,  if  any,  as  to  decedent's  intoxication 
when  he  fell  down  the  steps  of  the  defendant  club  is  highly 
speculative.   The  proof  of  drinking  intoxicating  liquor 
at  the  defendant  club  on  the  day  of  the  decedent's  injuries 
is  slight.   If  the  court  had  directed  a  verdict  for  defendant 
at  the  close  of  the  case,  it  is  very  doubtful  if  we  would  be 
in  a  position  to  set  it  aside  beceuse  of  plaintiffs'  failure 
to  prove  that  intoxication  contributed  to  or  was  the  cause 
of  the  decedent's  death.   Considering  all  of  these  factors, 
we  are  of  the  opinion  that  it  was  the  failure  of  plaintiffs' 
proof  that  affected  the  ultimate  decision  of  the  jury  rather 
than  any  prejudicial  cross-examination  of  plaintiff  Carl 
Van  Laaten,  Jr. 

An  examination  of  defendant  counsel's  closing 
argument  reveals  it  is  subject  to  criticism  but  it  is 
not  such  as  would  justify  the  granting  of  a  new  trial. 
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Chapln  V.  Foege,  296  111.  App ,  96;   Field  v.  Ingersoll, 
228  111.  App.  h^l . 

The  instructions,  to  which  counsel  for  the 
plaintiffs  object,  were  not  included  in  the  report  of 
proceedings  and  were  not  certified  to  by  the  trial  jiidge. 
Under  these  circumstances  we  would  not  be  bound  to 
consider  them.  City  of  Chicago  v.  Callender,  396  111. 
371;  Dorgan  v.  Graeber^  335  111.  App.  503.  We  have,  however, 
examined  the  instructions  complained  of  and  do  not  find 
any  substance  to  plaintiffs'  objections.  The  decision 
of  the  trial  court  is  affirmed. 

Decision  affirmed. 

Schvartz,  P.  J.,  and  Tuohy,  J.,  concur. 
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APPELUTE  COURT 


General  No,  9^92 


STATE  OF  ILLINOIS 


THIRD  DISTRICT 


OCTOBER  TERM, A. D. 1953  Q^ITA    ^^  A 

Agenda  No.  3 


Horace  £•  Gunn, 


Plaintiff -Appellant , 


vs. 


Montgomery  Ward  ic   Co,, Inc.,  a  Corporation, 
Defendant- Appellee • 


Appeal  from 

the   Circuit   Court 

of  Vermilion  County 


Wheat,      J, 

Plaintiff -appellant  Horace  £,  Gunn,  brought  suit  in  the 
Circuit  Court  of  Vermilion  County  to  recover  possession  of  im- 
proved r  eal  estate  in  the  City  of  Danville  occupied  by  defendant- 
appellee,  Montgomery  Ward  ct  Co.,  as  lessee,  and  to  recover  double 
rent  for  defendant's  allegedly  wrongful  nolding  over  after  notice 
of  termination  of  its  lease  and  demand  for  possession. 

The  complaint,  as  amended,  alleges  that  the  real  estate  in 
question  was  leased  to  defendant  by  plaintiff's  assignor  under  a 
written  lease  and  three  separate  supplements  thereto,  all  of  which 
were  prepared  by  defendant  and  submitted  on  its  forms  to  plaintiff's 
assignor,  that  the  real  estate  in  question  v.'as  conveyed  and  the 
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lease  as  supplemented  was  assigned  to  plaintiff,  that  on  September 

25,  1951,  plaintiff  terminated  defendant's  tenancy  as  of  November 

1,  1951,  by  serving  notice  of  termination,  as  provided  in  the 

lease,  and  that  on  November  8,  1951,  demand  for  possession  was 

served  en  defendant*  Defendant's  motion  to  strike  the  amended 

complaint  was  sustained  and  upon  election  of  plaintiff  to  stand 

thereon,  judgment  was  entered  for  defendant  from  which  judgment 

plaintiff  appeals* 

The  material  provisions  of  the  lease,  executed  January  24, 

1936,  are  as  follows: 

(Paragraph  1) 

"The  undersigned  lessor  does  lease  to  lessee 
(certain  described  real  estate)  to  have  and  to  hold 
the  same  for  and  during  the  term  commencing  on  the 
1st  day  of  February,  1936,  and  terminating  on  the 
31st  day  of  January,  1939,  and  thereafter  unless  and 
vmtil  the  tenancy  is  terminated  by  either  party  by 
thirty  (30)  or  more  days'  written  notice  to  the 
other  party,  .  ," 

(Paragraph  5) 

"It  is  mutually  understood  and  agreed  between 
the  parties  hereto  that  the  demised  premises  are 
to  be  used  by  the  lessee  in  connection  with  its 
use  and  occupation  of  the  premises  now  under  lease 
to  the  lessee  located  in  the  Temple  Building,  Danville, 
Illinois,  and  that  the  lessee  may,  if  it  is  deprived 
of  possession,  or  the  right  to  possession,  of  said 
store  premises,  for  any  reason  whatever,  or  if  the 
lessee  ceases  to  conduct  a  retail  business  on  said 
premises,  cancel  and  terminate  this  lease  by  giving 
the  lessor  thirty  (30)  or  more  days'  written  notice 
of  its  intention  so  to  do*  In  case  of  such  termina- 
tion, or  cancellation,  all  obligations  of  the  lessee 
under  this  lease  shall  cease*" 
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'^he  lease  was  amended  by  three  supplemental  agreements,  the 
first  of  which,  dated  September  30,  1936,  granted  the  tenant  an 
option  to  extend  the  fixed  term  of  the  lease  at  an  increased  rent. 
The  second  amendment  was  dated  December  23,  1933*  cancelled  the 
first  amendment  and  extended  the  fixed  term  for  three  years. 
The  third  amendment  dated  July  17,  1941,  extended  the  term  t« 
February  29,  1964*  Kach  of  these  supplements  otherwise  retained 
all  of  the  provisions  in  the  original  lease  and  in  particular  no 
modification  was  made  as  to  Paragraphs  1  and  5  above  quoted. 

Plaintiff's  contention  that  he  could  effectively  cancel 
the  lease  in  the  manner  alleged  in  the  amended  complaint  is  based 
first  upon  the  proposition  that,  as  defendant,  under  the  above 
quoted  Paragraph  5  of  the  lease,  has  the  right  to  terminate  the 
lease  upon  the  occurrence  of  a  contingency  within  its  control, 
i.e.,  its  cessation  of  business  in  the  Temple  Building,  the  term 
demised  under  the  principal  lease  is  expressly  a  tenancy  at  the 
will  of  the  lessee.  Accordingly,  under  a  dactrine  of  mutuality 
which  plaintiff  contends  is  applicable,  the  tenancy  is  likewise 
at  the  will  of  the  lessor. 

Apparently  in  the  alternative  it  is  contended  that,  as 
the  lessee  has  the  express  right  under  Paragraph  5  to  terminate 
the  lease  upon  the  happening  of  either  of  two  uncertain  events, 
the  lease  is  not  sufficiently  definite  to  be  valid  for  any  spec- 
ific term  and  is  therefore  a  tenancy  at  will  subject  to  termina- 
tion upon  demand  of  either  party.   Hence,  under  either  theory  it 
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is  contended  the  thirty-day  notice  of  termination  given  by  plain- 
tiff was  more  than  sufficient. 

In  support  of  the  proposition  that  the  term  demised  is  too 
uncertain  to  be  enforcible,  plaintiff  relies  primarily  upon  StajL- 
meyer  v.  Davis,  321  Ill.App.,227,  where,  in  a  suit  for  possession, 
defendant  attempted  to  prove  the  existence  of  an  oral  lease  "for 
the  duration  of  the  war^ until  automobiles  are  again  produced"  and 
'until  defendant  receives  twenty-five  automobiles  in  any  one  month". 
The  Court,  in  holding  such  term  so  uncertain  as  to  create  only  a 
tenancy  at  will,  remarked:   "It  is  not  the  certainty  of  the  happen- 
ing of  the  event  but  the  certainty  of  the  date  on  which  the  termin- 
ation of  the  lease  will  take  place^  that  is  the  determinative  fac- 
tor," Plaintiff  urges  that  the  date  of  termination  here  is  simi- 
larly uncertain.   However,  there  is  a  clear  and  vital  distinction 
between  the  terras  of  the  demise  in  the  instant  case  and  that  in  the 
Stanmeyer  case,  as  well  as  those  in  all  of  the  numerous  decisions 
cited  in  the  Stanmeyer  opinion.  In  none  of  them  was  there  a  fixed 
term  which  must  end  at  all  events  at  a  time  certain  but  which  is 
subject  to  termination  upon  the  occurrence  of  an  event  that  may  or 
may  not  happen  before  the  expiration  of  the  specified  term. 

This  distinction  and  the  consequences  following  from  it  dis- 
pose of  both  of  the  above  mentioned  phases  of  plaintiff's  argument 
under  the  great  weight  of  the  general  authorities  and  the  Illinois 
cases.  The  applicable  rule,  as  stated  in  32  Am,  Jur.  82,  Landlord 
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k   Tenant,  Section  66,  is  as  follows: 

"Moreover,  where  a  lease  is  for  a  definite  term 
of  years  and  complies  with  the  formal  requisites  of 
such  a  term,  it  creates  a  tenancy  for  years  and  not  a 
mere  tenancy  at  will  even  though  it  is  made  terminable 
at  the  option  of  the  lessee,  such  a  lease  not  being 
within  the  application  of  the  foregoing  broad  rule 
that  a  lease* or  estate^  at  the  will  of  one  of  the  par- 
ties^ is  equally  at  the  will  of  the  other." 


It  is  stated  in  51  C.J. 3,657,  Sec. 91,  Landlord  and  Tenant, 


that: 


"An  agreement  is  mot  invalid  although  it  gives  the 
lessor  or.  Lessee  alone  the  right  to  terminate  the  lease. 
The  common  law  rule  ...  that  an  estate  at  the  will  of 
one  party  is  equally  at  the  will  of  the  other,  does  not 
render  a  lease  granting  such  an  option  to  one  of  the 
parties  terminable  at  the  option  of  the  other  party," 

The  same  distinction  is  implicit  in  the  decision  in  Adelman 

V,  Carson^ Pirie, Scott  &  Co.,  247  Ill,App.574,  where  the  Court 

remarked: 

"It  will  not  be  questioned  that  where  a  term  for 
a  fixed  period  is  created  by  a  lease^  a  provision  for 
its  termination  upon  an  event  which  may  or  may  not 
happen  before  the  expiration  of  the  period  specified, 
or  a  provision  for  its  termination  before  the  expir- 
ation of  such  period  at  the  option  of  th^  lessor  or 
lessee^will  not  prevent  it  from  creating  a  valid  term 
of  years."  (See  also  Poe  v.  Ulrey.233  111., 56;  Bartkowski 
V,  Albert  Hoefeld,  Inc., 22$  Ill,,App.l9S.) 

It  is  urged  that  the  habendum  clause,  properly  construed, 
created  a  tenancy  of  three  years  unless  the  tenancy  was  terminated 
by  either  party  on  thirty  days*  notice  because  the  word  "unless"  re- 
fers exclusively  to  the  "tenancy",  i.e.,  the  fixed  tenn,  while  the 
word  "until"  refers  to  the  indefinite  occupancy  or  holding  over  of 
the  tenant  after  the  fixed  term.  In  support  of  this  argument  plain- 
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tiff  emphasizes  that  it  is  the  nenancy"  which  may  be  terminated 
by  either  party  and  as  the  only  "tenancy"  demised  under  the  terms 
of  the  lease  is  that  for  the  three-year  period,  it  is  that  "ten- 
ancy" and  not  the  holding  over  thereafter  which  is  subject  to  ter- 
mination upon  notice  by  either  party.  Both  parties  agree  that  tne 
only  effect  of  the  supplements  upon  the  habendum  clause  of  the 
lease  proper  is  to  substitute  the  date  February  29,  1964,  for  Jan- 
uary 31,  1939,  as  the  end  of  the  fixed  term. 

If  the  substance  of  these  contentions  is  specifically  ap- 
plied to  the  habendum  clause  of  the  lease,  its  meaning  would  ap- 
parently be  as  follows:   «...to  have  and  to  hold  the  same  for  and 
during  the  term  beginning  on  the  1st  day  of  February.  1936.  and 
terminating  on  the  29th  day  of  February.  1964,  unless  the  tenancy 
is  terminated  by  either  party  by  thirty  (30)  or  more  days'  written 
notice  to  the  other  party,  and  thereafter  until  the  occupancy  is 
terminated  by  either  party  by  thirty  (30)  or  more  days'  written 
notice  of  the  other  party.  .  ." 

Plaintiff  asserts  that  Papulias  v,  Wirtz,  331  Ill.App.376, 
is  exactly  parallel  in  its  facts  and  conclusively  demonstrates 
that  the  habendum  clause  of  the  lease  must  be  so  construed.  Ex- 
amination of  the  language  of  the  lease  in  that  case,  however, 
clearly  shows  that  the  decision  is  of  no  aid  whatever  to  plaintiff. 
There  was  a  demise  for  a  period  of  three  years  "unless  sooner  ter- 
minated as  hereinafter  provided".  A  subsequent  paragraph  of  the 
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lease  gave  the  lessor  "the  privilege  to  cancel  this  lease  and  any 
renewal  or  extension  hereof  and  any  holdover  hereunder,  at  any  time 
during  the  term^ thereby  created^ by  giving  to  said  lessee  *.  .  . 
sixty  days'  notice  to  quit..."  A  typewritten  rider  attacned  to 
the  lease  provided:  "The  lessee  may  extend  the  term  of  this  lease 
for  an  additional  three  years... by  giving  to  th^  lessor  a  ninety- 
day  prior  written  notice  of^intention  so  ^o   do."  Before  expira- 
tion of  the  original  term  the  lessor  gave  sixty  days'  notice  of 
termination  of  the  lease  and  the  only  defense  in  a  suit  for 
possession  was  that  the  rider  providing  for  extension  of  the 
lease  was  in  conflict  with  and  abrogated  the  provisions  thereof 
for  cancellation.  As  noted  above  the  original  fixed  term  was 
made  subject  to  cancellatian  on  notice  in  clear,  unmistakable 
language  which  could  have  had  reference  only  to  the  original  term 
and  in  a  subsequent  portion  of  the  lease,  also  quoted  above,  the 
privilege  of  cancelling  any  extension  of  the  original  term  was 
similarly  given.  The  Court  quite  properly  held  that  there  was  no 
conflict  in  the  several  provisions  of  the  lease,  tnat  the  original 
term  was  subject  to  termination  and  that  had  the  lessee  exercised 
his  option  to  extend  tne  lease,  the  extension  would  likewise  have 
been  subject  to  termination. 

In  the  instant  case  thdre  is  no  sucn  clear  and  explicit  pro- 
vision in  the  habendum  clause  for  cancellation  of  the  lease  by 
either  party  during  the  fixed  term  thereof  which  now  by  supplement 
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extend,  to  February  29.  1964.  to  conclude.  »s  pUintiff  urges, 
that  properly  construed,  the  habendu:.  clause  In  f.ct  alves  both 
parties  the  right  to  cancel  at  will,  upon  notice  prior  to  that 
ti.e.  would  be  to  rexor.  the  habendum  clause  to  provide  Tor  a  de- 
„l3e  -i'or  and  during  the  .er»  co^eiiclng  on  the  1st  day  of  Febru- 
ary 1936.  and  thereafter  unless  and  until  the  tenancy  is  termin- 
ated by  either  party  by  thirty  or  .ore  days-  written  notice  to  the 
other  party..."  Such  an  interpretation  can  only  co.e  from  what 
this  Co„r-t  regards  as  a  strained  and  unnatural  interpretation  of 
the  language  of  the  nabendum  clause  effectively  deleting  any  men- 
tion of  a  fixed  term  clearly  specified  in  the  lease  as  written  and 
In  each  of  the  supplements  thereto. 

That  such  construction  is  completely  unwarranted  is  con- 
firmed, if  need  be.  by  other  aspects  of  the  lease  as  a  whole  and 
the  supplements  thereto.  In  addition  to  making  surplusage  of  the 
words  "for  and  during  the  term"  and  "terminating  on  the  29th  day 
of  February,  1939".  plaintiffs  construction  would  make  meaningless 
paragraph  5  of  the  lease  empowering  the  lessee  t.  terminate  upon 
the  occurrence  of  certain  contingencies.  Moreover,  under  the  first 
supplemental  agreement  to  the  lease,  defendant  was  given  the  option 
to  extend  the  fixed  term  frem  January  31.  1939.  to  January  31. 
19W.  Bach  of  the  last  two  supplements  extended  the  fixed  term  of 
the  lease  and  the  last  gave  defendant  the  right  to  cancel  the  leas. 
as  of  the  last  of  February,  1945.  or  any  year  thereafter  up.n 
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ninety  days'  notice  and  the  payment  of  a  penalty  to  plaintiff. 
Plaintiff's  construction  of  the  habendum  clause  would  make  virtu- 
ally meaningless  each  of  these  supplements  and  would  raise  a  direct 
conflict  between  the  habendum  clause  which,  as  construed  by  plain- 
tiff, gave  defendant  the  right  to  cancel  at  any  time  on  thirty  days' 
notice,  and  the  last  supplement  which  gave  him  the  right  to  cancel 
upon  ninety  days'  notice  and  payment  of  compensation  to  plaintiff. 

In  the  opinion  of  this  Court,  it  is  abundantly  clear  tnat  the 
habendum  clause  of  the  lease  does  not  give  either  the  lessor  or  the 
lessee  the  right  to  cancel  the  lease  at  any  time  during  the  fixed 
term  therein  specified  which  now  by  supplemental  agreement  termin- 
ates February  29,  19t)4,  but  that  such  right  arises  under  the  haben- 
dum clause  only  "thereafter",  i.e.,  after  the  last  mentioned  date. 
The  trial  court's  action  in  sustaining  defendant's  motion  to  strike 
the  complaint  and  in  entering  judgment  for  the  defendant  was  cor- 
rect in  all  respects. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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IRVING  GREENFIELD, 

and 


Plaintiff-Appellant  and. 
Cross- Appellee, 


BENJAMIN  F.  HAAS,  et  al. , 


Interveners- Appellants 
and  Cross- Appellees, 


V, 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


5222  HARPER  AVENUE  BUILDING  CORPORATION, 
et  al, , 

Defendants- Appellees 

and  Cross-Appellants. 

3  51 1.A.  375 

MR.  PRESIDING  JUSTICE  FEIN3ERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

This  appeal  Is  by  plaintiff  and  certain  Interveners 
from  a  decree  dismissing  for  want  of  equity  plaintiff's  com- 
plaint and  Interveners'  petitions.   The  cross-appeal  Is  by 
defendants  from  that  portion  of  the  decree  which  taxed  half 
of  the  costs  against  them. 

The  essence  of  plaintiff's  complaint  Is  that  he  is 
a  stockholder  In  the  defendant  building  corporatlonj  that  the 
officers  and  directors  of  the  building  corporation,  in 
violation  of  and  in  disregard  of  their  fiduciary  duty  to  the 
corporation  and  its  stoclcholders,  were  guilty  of  misapplica- 
tion and  waste  of  corporate  assets,  resulting  from  a  net  lease 
of  the  apartment  building  owned  by  the  corporation,  author- 
ized by  said  officers  and  directors  and  made  with  defendant 
Elmo  Operating  Company,  a  corporation  capitalized  for  $1,000, 
as  lessee,  hereinafter  referred  to  as  Elmo;  that  the  building 
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corporatlon  and  Elmo  are  controlled  and  dominated  by- 
defendant  David  Zlsook,  a  director  of  both  companies,  and 
hl3  father,  Harry  Zlsook;  and  that  the  lease  was  originally 
made  for  a  period  of  five  years  and  by  subsequent  action  of 
the  directors  of  the  building  corporation  was  twice  extended, 
each  for  an  additional  period  of  five  years. 

The  complaint  prayed  that  the  officers  and 
directors  of  the  building  corporation  be  restrained  from 
managing  or  dealing  with  the  property  of  the  building  cor- 
poratlonj  that  some  of  the  directors  be  removed  from  office; 
that  the  lease  referred  to  be  cancelled  and  a  receiver 
appointed;  and  that  a  decree  be  entered  for  liquidation  and 
sale  of  the  corporate  assets  pursuant  to  section  86  of  the 
Illinois  Business  Corporation  Act. 

The  Intervening  petitioners,  who  are  also  stock- 
holders of  the  building  corporation,  adopted  the  allegation 
of  plaintiff's  complaint.   Upon  Issue  being  Joined,  the 
cause  was  referred  to  a  master,  who  heard  the  evidence  and 
recommended  the  dismissal  of  the  complaint  and  the  inter- 
vening petitions  for  want  of  equity,   A  decree  was  entered 
In  accordance  with  the  findings  and  recommendations  of  the 
master. 

The  evidence  establishes  the  following  facts: 
The  building,  upon  which  the  present  lease  in  question  was 
made  to  Elmo,  as  lessee,  is  a  four-story  structure,  con- 
taining sixty-four  completely  furnished  apartments  and 
four  stores.   Except  for  the  stores  it  is  operated  as  an 
apartment  hotel.   It  was  built  in  1927  by  Harry  A,  Zlsook 
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and  completed  with  a  mortgage  of  $250,000.   ThlB  mortgage 
went  Into  default  during  the  depression  years.   Bankruptcy 
proceedings  fiilowed,  and  the  property  was  reorganized  in 
1932  under  section  77-B  of  the  Bankruptcy  Act.  Defendant 
building  corporation  was  formed  pursuant  to  the  plan  of  re- 
organization, and  two  classes  of  stock  were  Issued,  Class  "A" 
and  "B,?  One  share  of  Class  "A"  stock,  having  certain 
priority  rights,  was  Issued  for  each  ^100  defaulted  bond,  of 
which  there  are  now  outstanding  2,^65  shares.  Under  the 
plan  Harry  Zlsook  received  24?  shares  of  Class  "B"  stock, 
representing  the  total  of  such  stock  Issued.  When  the  Instant 
action  was  brought  Zlsook  and  his  family  owned  approximately 
one-half  of  all  of  the  outstanding  stock.  From  the  time  of 
the  reorganization  until  1937»  the  property  was  managed  by 
Harry  A.  Zlsook  &  Sons,  and  they  received  7^  commission  of 
the  gross  rentals  for  building  management. 

On  March  3,  1937,  upon  Zlsook* s  proposal,  the 
building  corporation  executed  a  lease  to  Elmo,  as  lessee,  a 
company  wholly  owned  by  Zlsook  and  his  family.   The  lease 
was  for  a  term  of  five  years,  commencing  April  1,  1937»  at 
a  guaranteed  monthly  rental  of  |l,250  and  an  additional 
rental  of  50%   of  the  monthly  gross  income  over  #3»500,   The 
lease  required  the  lessee  to  replace  all  ice  boxes  with 
refrigerators  and  pay  the  balance  due  on  a  stoker,  the  equip- 
ment to  become  the  property  of  the  building  corporation. 
The  lease  provided  that  in  the  event  of  the  sale  of  the 
property  the  lessee  was  to  be  given  30  days'  notice,  and 
for  a  payment  to  the  lessee  of  $112,50  per  month  for  the 
unexpired  term. 


At  the  expiration  of  the  lease  the  directors  of 
the  building  corporation  authorized  the  execution  of  an 
extension  of  the  lease  for  an  additional  period  of  five  years, 
from  March  31,  19^2,  with  a  reduction  in  the  monthly  rent 
from  11,250  to  $1,125,  and  changed  the  terms  of  the  additional 
rental  to  50%   of  the  gross  rentals  in  excess  of  $3»350  a 
month  Instead  of  the  original  gross  rentals  of  $3 #500  a  month. 
It  was  further  provided  "by  the  extension  that  the  lessee 
install  new  stoves  and  replace  the  carpeting.   Throughout 
the  rental  period  to  Elmo,  Harry  A.  Zlsook  &  Sons  received 
management  fees  of  7%   of  the  gross  rental  charged  against 
the  income  of  the  building.   The  reduction  in  the  guaranteed 
minimum  rental  from  tl,250  a  month  to  |1,125  a  month  was 
based  upon  a  showing  by  the  lessee  that  It  had  sustained  a 
loss  in  operation  of  the  property  of  $3»500  for  the  period  of 
three  years  and  five  months  ending  August  31»  19^» 

In  March,  1947,  shortly  before  the  expiration  of 
the  gosoixQJi  extension  period,  David  Zlsook,  then  a  director 
of  the  building  corporation,  requested  a  further  extension 
of  five  years  from  March  31,  19^7 »  and  for  a  further  reduction 
in  rent.  He  agreed  on  behalf  of  Elmo,  if  the  extension  was 
granted,  to  spend  $3,000  additional  on  equipment  in  the  build- 
ing, provided  there  was  a  reduction  in  the  percentage  of 
additional  rental  to  be  paid,  from  50^  to  33-1/3^  of  the  gross 
rent  in  excess  of  $3,350  a  month.   The  directors  of  the  build- 
Ing  corporation  authorized  the  extension  requested  upon  the 
modified  terms.   The  extension  was  executed  and  later,  in 
accordance  with  a  notice  to  the  stockholders,  was  submitted 
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for  ratification  at  a  meeting  of  the  stockholders  held 
December  l6,  1947.   The  required  majority  of  stock  voted  for 
the  approval  of  the  last  extension  referred  to,  previously- 
authorized  by  the  board  of  directors  and  executed  by  the 
building  corporation. 

In  this  connection  It  Is  earnestly  contended  by 
plaintiff  that  the  original  lease  and  the  first  and  second 
extensions  were  without  compliance  with  section  157 • 72, 
chapter  32  of  the  Illinois  Revised  Statutes,  known  as  the 
Business  Corporation  Act. 

The  evidence  further  establishes  that  plaintiff 
acquired  his  fifteen  shares  of  stock  in  the  building  corpor- 
ation in  October,  19^6,  after  he  had  inquired  and  learned 
the  facts  as  to  the  original  lease  to  Elmo  and  the  first 
extension.  He  therefore  bought  his  stock  with  knowledge  of 
the  conditions  about  which  he  now  complains. 

Real  estate  experts,  whose  credibility  was  not 
attacked,  testified  that  the  lease  and  the  extensions  to  Elmo 
were  fair  and  reasonable.  Plaintiff's  expert  witness  Sherman 
testified  to  the  approximate  income  the  property  should  in 
his  opinion  produce,  and  the  approximate  expense  which  he 
considered  necessary  in  the  operation  of  the  property.  A 
comparison  of  his  projected  figures  with  those  disclosed  by 
the  financial  statements  and  records  of  the  building  corpor~ 
atton  and  Elmo  does  not  disclose  a  radical  difference. 
Defendants  construe  his  testimony  and  interpret  his  figures 
as  proving  a  total  loss  would  result  to  the  lessee  of 
$4,108.09  during  the  entire  period  of  operation.  Plaintiff's 
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analysis  of  his  testimony  would  Indicate  that  a  profit  would 
result  to  the  lessee  for  the  period  In  question,  though 
comparatively  small. 

Reviewing  his  testimony  and  that  of  the  experts 
for  the  defendants,  we  cannot  conclude  that  any  substantial 
profit,  regardless  of  the  nominal  corporate  capitalization 
of  Elmo,  resulted  to  the  lessee  from  the  operation.   The 
ZlsoolCB  managed  this  property  and  received  7^  of  the  gross 
rentals  for  their  services  from  the  beginning  of  the  re- 
organization to  the  time  of  the  hearing  before  the  master. 
There  is  no  evidence  that  the  property  was  mismanaged  by 
the  Zisooks  throughout  the  period,  nor  did  they  charge  more 
for  their  services  and  management  than  prior  to  the  lease 
to  Elmo.   The  evidence  le  clear  that  Harry  Zlsook,  who  built 
the  property,  and  who  retained  his  interest  therein,  and 
with  his  family  owned  50%   of  the  outstanding  stock,  gave  the 
property  his  best  efforts  and  had  every  reason  for  preserving 
the  property  instead  of  permitting  it  to  deteriorate.   There 
is  no  showing  in  the  evidence  to  the  contrary. 

Plaintiff  complains  that  there  was  no  need  for 
a  lease  to  Elmo,  and  that  Zlsook  should  have  continued  to 
manage  the  property  so  that  the  stockholders  would  receive 
whatever  profit  Inured  to  Elmo.   This  complaint  is  hardly 
consistent  with  the  previous  effort  of  plaintiff  and 
petitioners  to  obtain  a  lease  upon  this  property  and  failed 
in  their  effort.  Plaintiff  and  petitioners  also  demanded 
that  the  building  corporation  solicit  bids  for  the  sale  of 
the  property,  which  the  directors  refused  to  recognize.   It 
was  after  plaintiff's  disappointment  in  securing  a  lease  or 
forcing  a  sale  of  the  property  that  he  brought  this  action. 
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Whether  the  policy  of  giving  a  lease  to  Elmo  was 
sound  rested  In  the  legal  discretion  of  the  directors  In  the 
first  Instance,  and  of  the  stockholders  when  they  ratified 
the  second  extension.  Equity  should  not  Interfere  with  the 
Internal  management  of  a  corporation  unless  the  rights  of 
stockholders  have  been  substantially  affected  by  fraud  or 
Illegal  conduct  on  the  part  of  the  officers  and  directors, 
to  whom  Is  entrusted  the  management  of  the  affairs  of  the 
corporation.  Hall  v.  Woods,  325  HI.  11^»  137-138.   There 
was  no  showing  that  the  stockholders  In  the  Instant  case  were 
deprived  of  any  substantial  profits  because  of  the  lease  to 
Elmo.   Nor  Is  there  anything  In  the  law  that  requires  a  cor- 
poration to  place  on  the  market  for  sale  Its  corporate 
property,  even  when  the  market  is  favorable.  Plaintiff  and 
petitioners  have  no  right  to  demand  that  the  building  corpor- 
ation sell  its  property.   It  is  not  at  all  analogous  to  the 
cases  where  a  corporation  owns  and  operates  property  under  a 
liquidating  trust,  and  where  the  trust  beneficiaries  have  a 
right  to  Insist  upon  a  sale  of  the  property. 

Plaintiff  attacks  the  validity  of  the  lease  and 
the  extensions  upon  the  theory 

(1)   That  David  Zisook  was  a  director  of  the 
building  corporation  when  the  last  ex- 
tension was  voted  by  the  directors,  and 
that  at  the  time  of  the  original  lease 
and  the  first  and  second  extensions, 
Harry  Zisook  dominated  and  controlled 
the  judgment  of  the  directors  of  the 
building  corporation; 


-8- 

(2)   That  the  lease  to  Elmo  was  tantamount  to 
a  director  or  directors  engaging  In  self- 
dealing  with  the  property  of  the  corpora- 
tion; and 
(3)  That  In  the  execution  of  the  lease  and 
extensions,  there  was  no  compliance 
with  the  statute  already  referred  to. 
The  rule  Is  well  settled  In  this  State  that  the 
relation  of  directors  to  corporations  le  of  such  a  fiduciary 
nature  that  transactions  between  boards  having  common  members 
are  regarded  as  Jealously  by  the  law  as  are  personal  dealings 
between  a  director  and  hie  corporation,  and  where  the  fairness 
of  such  transactions  Is  challenged,  the  burden  Is  upon  those 
who  would  maintain  them  to  show  their  entire  fairness. 
Especially  Is  this  true  where  a  common  director  Is  dominating 
In  Influence  or  In  character.   Winger  v.  Chicago  Bank  &  Trust 
Co.,  39^  111.  9^;  Geddes  v.  Anaconda  Copper  Mining  Co.  254 
u.  s.  590. 

Placing  this  burden  upon  Zlsook  and  his  company, 
Elmo,  we  think  the  evidence  sufficiently  acquits  Zlsook  and 
Elmo  of  the  charge  of  unfairness  and  bad  faith  involved  In 
the  execution  of  the  lease  and  the  extensions.   The  master 
so  found,  and  the  chancellor  confirmed  his  findings.  We 
should  not  disturb  the  finding  of  the  master,  when  confirmed 
by  the  chancellor,  unless  it  is  against  the  manifest  weight 
of  the  evidence.  Fuller  v.  Cook,  ^5  111.  32;  McKey  v.  McKean, 
384  111,  112.  A  careful  consideration  of  the  evidence 
convinces  us  that  the  evidence  amply  supports  the  master's 
findings. 
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Though  the  record  discloses  a  technical  failure 
to  comply  with  section  157.72  of  the  Business  Corporation 
Act  In  not  sending  a  notice  to  the  stockholders  for  a  meeting 
to  pass  upon  the  contemplated  action  of  the  directors  re- 
garding a  lease  to  Elmo,  as  well  as  the  first  extension,  It 
does  not  Invalidate  the  lease.   It  will  be  noted  that  the 
section  In  question  merely  provides  that  a  corporation  "may," 
among  other  things,  execute  a  lease  of  substantially  all  of 
Its  corporate  property  by  giving  notice  to  the  stockholders 
for  a  meeting  to  vote  upon  the  question.   It  does  not  declare 
such  a  lease  void.  If  made  without  compliance,  nor  Is  there 
an  express  prohibition  against  making  such  a  lease  without 
first  complying.   In  the  absence  of  such  prohibition  or 
declaration  of  Invalidity,  we  think  that  the  subsequent 
notice  to  the  stockholders  and  their  action  In  ratifying  the 
lease,  as  already  Indicated,  Is  a  substantial  compliance  with 
the  statute,  which  Is  all  that  Is  required. 

Defendants'  cross-appeal  from  that  portion  of  the 
decree  which  taxed  half  of  the  costs  against  them  must  be 
sustained.   The  master  having  found  for  the  defendants,  and 
the  decree  having  sustained  the  master's  report  and  dismissed 
plaintiff's  complaint  and  the  Intervening  petitions  for  want 
of  equity,  no  Just  and  equitable  reason  Is  assigned  why  50% 
of  the  taxable  costs  should  be  taxed  against  th«se  defendants. 
The  taxable  costs  should  all  be  assessed  against  plaintiff 
and  the  Intervening  petitioners. 
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Accordlngly,  the  decree  Is  affirmed,  except  as  to 
that  portion  of  It  which  taxes  half  of  the  costs  against 
defendants,  and  as  to  the  same,  the  decree  Is  reversed  and 
the  cause  Is  remanded  with  directions  to  tax  such  costs 
against  plaintiff  and  the  Intervening  petitioners. 


AFFIRI4ED  IN  PART,  REVERSED 
IN  PART  AND  REInANDED  WITH 
DIRECTIONS. 


KILEY  AND  LEWE,  JJ.  CONCUR, 
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DANIEL  J.   PRICE, 

Appellant, 

CHICAGO   TRANSIT   AUTHORITY,    a 
Municipal  Corporation, 

Appellee. 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY. 


3  51  I,A.  376 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff  brought  this  action  for  personal  injuries, 
resulting  from  a  collision  between  an  automobile,  in  which 
he  was  a  passenger, and  defendant's  streetcar.  A  trial  with 
a  Jury  resulted  in  a  verdict  of  not  guilty.  Plaintiff's 
motion  for  a  new  trial  was  overruled  and  Judgment  entered 
upon  the  verdict.  Plaintiff  appeals. 

The  collision  occurred  in  the  intersection  of 
Damen  Avenue  and  Taylor  Street  in  Chicago,  a  few  minutes 
after  one  o'cIocIe  in  the  morning.   Plaintiff  was  sitting  in 
the  rear  seat  of  the  automobile  on  the  right-hand  side.   The 
witness  Milich  was  sitting  in  the  rear  seat  immediately 
behind  the  driver.   They  \feve   traveling  south  in  Damen  Avenue, 
going  to  their  respective  homes  in  East  Chicago  and  Gary, 
Indiana,   The  driver  and  the  witness  Milich  saw  the  streetcar 
approaching  from  the  west,  more  than  200  feet  west  of  the 
Intersection  of  Damen  Avenue,   The  street  lights  were  on,  and 
visibility  was  clear.   The  streetcar  was  traveling  between 
7  to  10  miles  an  hour. 
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There  was  a  highway  stop  sign  on  the  south  side  of 
Taylor  Street  just  west  of  the  intersection,  facing  the 
approaching  streetcar,  and  several  people  were  at  that  corner 
waiting  to  board  the  streetcar.   The  sharp  conflict  in  the 
testimony  relates  to  whether  the  streetcar  failed  to  heed 
the  stop  sign  and  traveled  into  the  intersection  without 
giving  any  warning  and  without  stopping  for  the  persons 
waiting  to  board  the  streetcar. 

The  prejudicial  conduct  of  defendant's  counsel  and 
instructions  given  for  defendant,  claimed  to  be  erroneous, 
are  the  only  grounds  upon  which  plaintiff  seeks  a  reversal 
of  the  judgment. 

In  view  of  the  sharp  conflict  of  evidence  affecting 
the  question  of  liability,  it  became  necessary  that  the  jury 
be  properly  Instructed  and  the  trial  free  from  prejudicial 
conduct. 

Since  we  are  impelled  to  reverse  this  judgment  for 
the  giving  of  erroneous  instructions,  we  shall  not  discuss 
the  alleged  prejudicial  conduct  of  defendant's  counsel  nor 
whether  it  was  induced  by  plaintiff,  as  defendant  claims. 
It  probably  will  not  and  should  not  recur  upon  another  trial. 

Defendant's  Instructions  Nos,  10  and  11  are  com- 
plained of,  because  they  are  peremptory  instructions  and 
Include  the  requirement  that  plaintiff  exercise  due  care  for 
his  own  safety,  and  that  a  failure  to  do  so  precludes 
recovery.   Plaintiff  argues  that  there  is  no  evidence  upon 
which  to  base  any  claim  that  plaintiff  failed  to  exercise 
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due  care;  that  plaintiff  was  not  the  driver  but  merely  a 
passenger;  and  nothing  shovm  in  evidence  from  which  a  jury- 
could  determine  that  plaintiff  had  not  exercised  due  care. 
Plaintiff  evidently  regarded  the  evidence  sufficient  to 
submit  the  issue  of  plaintiff's  due  care  to  the  Jury.  Plain- 
tiff's given  instruction  No.  6  charged  the  Jury  that  the 
negligence  of  the  driver,  If  any,  should  not  be  Imputed  to 
plaintiff,  "unless  the  plaintiff  was  himself  at  fault,  or 
by  his  conduct  contributed  to  such  negligence."  Plaintiff, 
having  submitted  instruction  No.  6,  is  in  no  position  to 
complain  of  defendant's  instructions  Nos.  10  and  11. 

Defendant's  Instruction  No.  l6,  complained  of.  Is 
a  peremptory  instruction.   It  reads: 

"The  court  Instructs  the  Jury  that  the  plaintiff  was 
not  relieved  from  the  exercise  of  due  care  and  caution 
merely  because  he  was  a  guest  or  Invited  passenger 
In  the  car  in  which  he  was  riding;  but  was  boxind  to 
use  and  exercise  ordinary  care  and  caution  for  his 
own  safety.  And  if  you  believe  from  the  evidence 
that  the  plaintiff  at  and  Immediately  before  his  in- 
Jury  failed  to  exercise  ordinary  care  and  caution 
for  his  own  safety,  viiich  caused  or  contributed  to 
his  Injury,  or  that  he  failed  to  use  his  senses 
and  faculties  to  warn  the  driver  of  the  car  in  which 
he  was  riding  of  approaching  danger,  and  that  his 
failure  so  to  do  under  all  the  circumstances  and 
conditions  In  evidence  was  negligence  on  his  part, 
which  caused  or  contributed  to  his  injury,  then 
the  plaintiff  cannot  recover  and  you  should  find 
the  defendant  not  guilty." 

This  instruction  imposes  a  duty  upon  plaintiff 

contrary  to  the  settled  rule  announced  in  a  nxomber  of  cases. 

The  cases  hold  that  a  passenger  in  an  automobile,  as  a 

general  rule,  is  vinder  no  duty  to  warn  the  driver.   Smith. 

V.  Carter,  302  111.  App.  235»  239;  O'Neal  v.  Caffarello,  303 
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111.  App.  574j  Palmer  v.  Miller,  310  111.  App.  582 j  Chandler 
V.  ChloaKo  Transit  Authority,  337  111.  App.  655,      It  is 
reversible  error  to  give  an  instruction  imposing  a  duty- 
greater  than  that  required  by  law.  Mitchell  v.  Central 
Illinois  Public  Service  Co.,  231  111.  App.  405;  O'Hara  v. 
Central  Illinois  Light  Co..  319  HI.  App.  336,  3^5;  Pappas  v. 
Peoples  Gas  Light  &  Coke  Co.,  350  111.  App,  541. 

"Back  seat  driving  should  not  be  encouraged," 
G-reene  v,  Citro,  298  111,  App.  25,  30,  Especially  does  this 
rule  apply  in  the  instant  case,  where  the  driver  admitted  he 
saw  the  approaching  streetcar  some  200  feet  west  of  the 
Intersection.   There  was,  therefore,  no  need  of  warning  him 
of  the  approach  of  the  streetcar.  As  was  stated  in  Smith  v. 
Carter,  supra; 

"A  passenger  In  an  auto  need  not  warn  the  driver  of 
the  approach  of  other  autos  which  the  driver  sees." 

Furthermore,  plaintiff  could  not  know  that  the 
streetcar  would  disobey  the  stop  sign  and  enter  the  inter- 
section without  stopping,  if  the  evidence  for  plaintiff  is 
to  be  believed.  Under  such  circumstances,  there  would  be  no 
appearance  of  any  danger  to  warn  about,  as  required  by  this 
Instruction. 

Defendant's  instruction  No.  18,  also  a  peremptory 

Instruction,  reads  as  follows: 

"If  you  believe  from  the  evidence  that  ordinary 
care  on  the  part  of  the  plaintiff,  Daniel  J.  Price, 
for  his  own  safety  required  him,  while  riding  in 
the  car  which  was  driven  by  another,  and  in  which  he 
was  riding  as  a  guest  passenger  in  approaching  the 
said  intersection  of  Taylor  Street  and  Damen  Avenue, 
at  the  time  and  place  in  question,  and  under  all 
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the  circumstances  In  evidence,  to  look  to  ascertain 
whether  or  not  a  streetcar  was  approaching  along 
the  eastbound  track  on  Taylor  Street,  and  he  did  so 
fall  to  look  and  ascertain,  then  the  court  Instructs 
the  Jury  to  find  the  defendant  not  guilty,"   (Italics 
ours. ) 

What  we  said  concerning  Instruction  No.  l6  is 
equally  applicable  to  this  Instruction. 

For  the  giving  of  these  Instructions  the  Judgment 
must  be  reversed  and  the  cause  remanded  for  a  new  trial. 

REVERSED  MD  REMANDED. 

KILEY  AND  LEWE,  JJ.  CONCUR, 
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MEDICAL  CENTER  COMMISSION,  a  body 
politic  and  corporate, 


Petitioner, 


V. 


MARGARET  BANKS,  et  al. , 

Defendants, 


IN  RE  PETITION  OF: 
PATSY  LA  MAGNA, 

Petitioner  -  Appellee 

V, 


ETHEL  REDLICH, 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 
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Respondent  -  Appellant,     ) 


MR.   PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

This  action  originated  as  a  condemnation  proceeding 
to  condemn  a  parcel  of  land  owned  by  petitioner  Patsy  La 
Magna,   There  was  an  award  by  a  Jury  and  Judgment  upon  the 
award. 

Petitioner  filed  his  petition, praying  for  an  order 
directing  the  county  treasurer  to  pay  the  amount  of  the 
award  to  him.   The  petition  alleged  that  there  Is  of record 
a  trust  deed  dated  January  7»  19^6,  securing  a  principal 
note  In  the  sum  of  $6,000,  and  that  said  note  had  been  fully 
paid  and  discharged  by  petitioner  but  remains  lincancelled  of 
record  due  to  the  wrongful  refusal  of  the  holder  of  said 
note  and  trust  deed  to  return  the  same  for  cancellation. 

Respondent,  Ethel  Redllch,  filed  an  answer  alleging 
she  Is  the  owner  of  said  note;  that  the  same  remains  unpaid; 
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that  there  Is  due  and  owing  a  balance  of  s'3*100;  and  that 
the  trust  deed  securing  the  same  is  a  good,  valid  and 
subsisting  lien. 

Upon  a  hearing  the  court  found  in  favor  of  peti- 
tioner; that  the  said  note  had  been  fully  paid;  that  the 
trust  deed  is  not  a  valid  and  subsisting  lien;  and  directed 
the  payment  of  said  award  to  petitioner.   Respondent  appeals 
from  the  order. 

The  sole  issue  raised  by  the  petition  and  answer 
was  whether  the  note  In  question  had  been  fully  paid.  Upon 
a  hearing  petitioner  Introduced  checks  showing  payments  to 
the  person  designated  in  the  trust  deed,  totaling  $6,600. 
The  note  was  dated  January  7»  19^6,  bore  interest  at  the 
rate  of  5%  per  anniim,  and  was  payable  weekly  at  the  rate  of 
|100.  The  checks,  twenty-three  in  number,  were  received  in 
evidence,  and  petitioner  rested  his  case.  Each  of  the  first 
eight  checks  in  evidence  bore  the  notation  that  it  was  in 
payment  of  the  1930  West  Taylor  Street  loan  (the  property 
covered  by  the  trust  deed  in  question).  Of  these  twenty- 
three  checks,  five  were  for  s^lOO  each,  two  for  |200  each, 
thirteen  for  $300  each,  and  three  for  $600  each,  totaling 
$6,600, 

The  trial  court  ruled  that  the  checks  constituted 
a  prima  facie  case  of  payment.   Thereupon,  respondent  called 
as  a  witness  Harry  Freeman,  designated  in  the  tjrust  deed 
as  the  person  to  whom  the  payments  should  be  made,  who 
testified  that  he  represented  respondent  and  handled  the 
original  transaction  with  petitioner,  in  which  the  loan  was 
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arrQ.nged,  and  the  note  and  trust  deed  executed;  that  he 
received  the  payments  shown  by  the  checks  In  evidence;  and 
that  there  Is  approximately  |3»1^3  balance  due  upon  the  note. 

In  an  effort  to  explain  how  he  arrived  at  the 
balance  due,  a  series  of  questions  was  asked  of  this  witness, 
pertaining  to  another  financial  transaction  with  petitioner. 
Involving  another  loan  arranged  by  the  witness  on  behalf  of 
respondent,  to  be  channeled  through  a  corporation  In  which 
petitioner  was  interested.   The  trial  court  evidently  sus- 
tained objections  to  these  questions,  upon  the  theory  that 
the  existence  of  the  second  loan  was  not  alleged  in  respond— 
ent*a  answer. 

It  was  the  theory  of  the  respondent  upon  the  hearing, 

that  at  the  time  the  payments  were  made  there  was  no  direction 

by  the  petitioner  as  to  the  application  of  these  payments. 

To  establish  that  fact  the  witness  Freeman  was  asked  the 

following  questions,  objections  to  which  the  court  sustained: 

"Mr.  Haas:   Q.  Were  there  any  directions  given  to 
you  by  Patsy  LaMagna  at  any  time  after  the  making 
of  the  loan? 

"Miss  Palxmbo:   I  object  to  that.  Your  Honor. 

"The  Court:  Objection  sustained. 

"Mr.  Haas:   Did  Patsy  LaMagna  direct  you  to  apply 
the  funds  in  any  manner? 

"Miss  Palxmbo:  I  object. 

"The  Court:   Objection  sustained." 

After  these  rulings  of  the  court,  the  record  dis- 
closes that  respondent  made  the  following  offer  of  proof: 
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"At  this  time  I  would  like  to  renew  the  offer  of 
proof  by  the  witnesses,  Harry  Freeman,  Sander 
Caravello,  of  the  fact  that  In  support  of  our 
pleading,  that  the  principal  sum  of  $3,100  Is 
still  due  and  owing,  the  facts  that  Immediately 
subsequent  to  this  January  loan  made  to  Mr.  La 
Magna,  in  April  of  19^6,  Mr.  La  Magna  then  made, 
through  the  entity  of  the  Medford  Brewing  Company, 
an  additional  loan  of  some  ^15>000,  and  thereafter 
which  fvmds  were  exclusively  by  Mr.  La  Magna,  and 
that  he  thereafter  commenced  to  pay  a  sum  In  excess 
of  ^100  per  week  to  Mr.  Harry  Freeman  In  payment  of 
both  loans,  which,  at  that  time,  totaled  principally 
$21,000,  and  with  no  directions  as  to  the  application 
of  those  funds,  and  that  Mr.  Harry  Freeman  applied 
them  equally  to  both  loans,  and  that  In  October  of 
19^7 I  Mr.  La  Magna  and  Mr.  Sander  Caravello  came  to 
the  office  of  Mr.  Harry  Freeman,  and  requested  Mr, 
Harry  Freeman  to  release  the  security  on  the  $15»000 
loan  which  was  on  the  real  estate  owned  by  Sander 
Caravello  and  that  Mr.  La  Magna  at  that  time  agreed-— 

II  *  *  « 

"And  that  Mr.   La  Magna  agreed  that  the   security  on 
the   $15,000  loan  made  In  April  of  19^6  could  be 
released  and  that  the   sum  of  $8,900  which  was  then 
due  and  owing  on  the   $15»000  loan,   made  in  April 
of  19^6,   be  paid  in  full,   and  that  the  principal 
balance  then  due  and  owing  on  the   loan  of  the 
Petitioner  La  Magna  on  his  property  on  Taylor  Street 
In  the  sum  of  $3,100,  be  paid  at  the  rate  of   $100 
per  month,    commencing  January  1,   19^8,   and  that  is 
what  we  propose  to  have  proved. 

»   *  *  # 

"And  that  in  addition,  I  want  to  make  an  offer  of 
proof  to  the  effect  that  Harry  Freeman  would  testify, 
if  sworn  under  oath,  that  the  checks  received  by  him, 
some  of  which  are  allowed  in  evidence  as  Petitioner's 
Exhibits  1  to  23,  both  inclusive,  were  made  in  payment 
of  not  one  loan,  but  of  several  loans,  the  two  loans 
totaling  $21,000  with  no  direction  on  the  part  of  the 
petitioner  here,  as  to  the  application  of  those  funds," 

An  objection  to  the  offer  of  proof  was  sustained. 

Why  the  petitioner  paid  $6,600  instead  of  $6,300, 
representing  the  principal  and  Interest  at  5%t   is  not  ex- 
plained in  the  record.   In  the  absence  of  any  explanation, 
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a  strong  inference  arises  that  the  payments  made  were  to 
be  applied  not  only  to  the  amount  of  the  note  in  evidence, 
but  upon  some  other  obligation  owing  by  petitioner  to 
respondent.  We  cannot  presume  that  there  was  an  overpayment 
by  mistake.   This,  together  with  the  fact  that  the  endorse- 
ment on  the  first  eight  checks  evidenced  the  application  of 
the  payments  made,  while  the  remaining  checks  did  not  have 
such  endorsement,  are  proper  circumstances  to  be  considered 
as  tending  to  prove  that  petitioner  recognized  an  obligation 
other  than  the  one  represented  by  the  note.  Had  the  witness 
Freeman  been  allowed  to  testify  to  the  subject  matter  dls~ 
closed  by  the  series  of  questions  asked  him  and  the  offer  of 
proof,  it  would  have  established  how  the  payments  were  applied 
and  the  reason  for  payments  in  excess  of  the  amount  of  the 
note  In  evidence. 

The  burden  of  proving  payment  was  upon  the  peti- 
tioner. Having  made  out  a  prima  facie  case  of  payment, 
respondent  had  a  right  to  rebut  that  proof  with  competent 
evidence,  to  show  the  application  of  the  payments  in  the 
absence  of  any  specific  direction  by  the  petitioner.   The 
right  to  rebut  involved  a  question  of  evidence,  and  such 
evidence  would  not  be  incompetent  under  the  pleadings.   The 
questions  asked  of  the  witness  Freeman  were  proper  to  show 
there  was  an  absence  of  such  direction  of  application. 

In  Illinois  Refining  Co.  v.  Welch,  3^1  HI.  292, 
at  p.  300,  the  rule  is  stated: 
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"Wliere  a  debtor  at  the  time  of  making  a  payment 
falls  to  direct  Its  application  the  creditor  may 
apply  It  as  he  pleases  upon  the  different  debts 
due  him.  Where  neither  the  debtor  nor  creditor 
makes  such  application  of  a  payment  the  law  will 
apply  It  first  to  the  debt  for  which  security  Is 
most  precarious," 

Earlier  cases  annoimced  the  same  rule.  Monson  v. 
Meyer »  93  HI.  App.  9^.  98,  affirmed  In  195  HI.  1^2,  and 
cases  there  cited. 

The  trial  court  erred  In  sustaining  objections  to 
those  questions  and  to  the  offered  proof. 

The  Judgment  of  the  Circuit  Court  Is  reversed  and 

the  cause  remanded  with  directions  for  further  proceedings 

consistent  with  the  views  expressed, 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS, 

KILEY  AND  LE^iE,  JJ.  CONCUR, 


>si    n 
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ADAM  J.  MANXI  and  KALIL  A.  MEZHER, 
trading  as  STEINBOCK  &  ALEXANDER, 


Appellees, 

V. 
HILDA  KIMBLEY,  ^        COOK  COUNTY. 

Appellant.    )    3  51  I. A.  377 


APPEAL  FROM 

SUPERIOR  COURT, 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs,  licensed  real  estate  brokers.  Instituted 
suit  to  recover  a  commission  for  procuring  an  alleged 
purchaser  of  defendant's  hotel  Including  fixtures  and 
equipment.   There  was  a  jury  trial,  verdict,  and  Judgment 
In  favor  of  plaintiffs  for  the  sum  of  $6,000, 

The  amended  complaint  consists  of  four  cormts. 
At  the  close  of  plaintiff's  case  three  counts  were  withdrawn 
and  the  cause  was  submitted  to  the  jury  on  the  first  count. 
This  count  alleged  in  substance  that  plaintiffs  were  "orally 
employed"  by  defendant  to  procure  a  purchaser  of  the  hotel 
located  at  5010-16  south  Harper  Avenue  in  the  City  of 
Chicago,  Illinois,  for  $120,000  payable  as  follows:   $2,500 
as  earnest  money,  $32,500  upon  the  delivery  of  a  deed  and 
bill  of  sale,  and  the  remainder  of  $85»000  In  monthly  in- 
stallments of  $78^.40  each,  with  Interest  at  ^1/2  per  cent; 
that  plaintiffs  procured  one  Irving  Greenberg  who  executed 
a  written  contract  to  purchase  defendant's  hotel  in  accordance 
with  the  defendant's  terms,  and  that  defendant  "agreed  to 
pay  plaintiffs  an  amount  equal  to  five  per  cent"  of  the 
purchase  price. 


i',r 
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In  her  answer  defendant  admitted  selling  the  hotel 
to  other  persons  for  |123,500  but  denied  that  the  terms  of 
the  written  contract  tendered  by  Greenberg  conformed  to  the 
proposal  made  by  defendant. 

•  Plaintiff  Mezher  and  defendant  testified  to 
diametrically  opposite  versions  of  the  facts  relating  to 
the  amount  of  the  purchase  price,  the  terms  of  payment,  and 
the  broker's  commissions.  Defendant  testified  that  she 
told  Mezher  the  purchase  price  was  ^139*000  payable  not  less 
than  $^5»000  In  cash  which  Included  an  earnest  money  payment 
of  $7*000;  and  that  she  would  "carry  the  balance  over  a 
period  of  twelve  years."  During  the  first  conversation  with 
Mezher  In  May  19^  defendant  said  she  gave  him  a  typewritten 
sheet  of  paper  "made  up  for  all  the  brokers"  containing  the 
terms  of  sale,  Mezher  admitted  receiving  such  a  typewritten 
statement  from  defendant  but  did  not  produce  It  at  the  trial. 
When  Mezher  tendered  the  contract  of  purchase  signed  by 
Greenberg  to  defendant  on  September  30,  1948,  she  refused 
to  sign,  according  to  Mezher' a  testimony,  on  the  gro\ind  that 
she  had  recelved"a  better  offer." 

The  evidence  discloses  that  Mezher  was  permitted 
to  testify  that  on  October  6,  1948  he  told  defendant  that 
he  was  going  to  sue  for  commission,  and  that  defendant 
replied,  "You  go  ahead;  I  am  protected  by  Mr,  Forman  and 
Mr.  Smalley. "  When  the  question  relating  to  an  indemnifying 
agreement  was  first  propounded  to  Mezher  defendant's  counsel 
objected  on  the  ground  that  it  was  immaterial.   This 
objection  was  sustained.   Afterward  the  question  was 
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presented  In  another  form  and  the  witness  was  allowed  to 
answer.   We  think  the  Jury  could  reasonably  infer  from  this 
evidence  that  a  Judgment  against  the  defendant  would  be 
satisfied  by  other  persons. 

Defendant  contends  that  evidence  of  an  indemnifying 
agreement  to  protect  the  defendant  against  the  payment  of  a 
broker's  commission  was  improper.  We  think  there  is  merit 
In  this  contention.   In  the  present  case  the  liability,  if 
any,  is  primarily  that  of  defendant  and  the  admission  of  the 
evidence  complained  of  is  therefore  prejudicial.   (Clark  v. 
Hasselouist.  30-^  111.  App.  41.) 

Joseph  A,  Myers,  called  by  plaintiffs,  testified 
that  in  19^7  or  1948  defendant  listed  the  premises  here  in 
controversy  with  him  at  #139,000  "for  negotiating  purposes"; 
that  defendant  told  the  witness  that  she  would  accept 
#110,000;  that  thereafter  the  witness  submitted  proposals  to 
defendant  from  prospective  purchasers  of  her  hotel  for 
#110,000  and  #115,000,  respectively,  which  defendant  refused. 

Defendant  insists  that  evidence  of  transactions 
between  defendant  and  other  real  estate  brokers  is  irrelevant. 
This  evidence  was  inadmissible  for  the  reason  that  these 
transactions  were  in  no  way  connected  with  the  transactions 
between  plaintiffs  and  defendant.   See  Merrltt  v,  A.  W. 
Boyden  &  Son.  93  HI.  App,  613, 

Greenberg,  the  alleged  purchaser  procured  by  plain- 
tiff, subleased  office  space  from  plaintiffs.  He  died  In 
November  of  1951.   In  order  to  establish  that  Greenberg  was 


financially  able  to  purchase  defendant's  premises,  plaintiff 
Manxl  testified  In  substance  that  Greenberg,  whom  he  had 
known  since  19^5,  was  worth  |l, 500, 000;  that  he  had  oil  . 
fields  and  oil  leases,  and  manufactured  linen,  carpets  and 
rugs J  that  Greenberg  had  a  factory  which  the  witness  had 
never  seen  "some  place  down  south";  that  he  never  saw  the 
oil  wells;  that  Greenberg  owned  a  hotel,  parking  lot,  and 
a  ^-apartment  building  in  the  City  of  Chicago.   The  petition 
for  admission  of  Greenberg' s  will  in  the  Probate  Court  of 
Cook  County,  Illinois,  which  appears  in  the  record,  states 
that  Greenberg  at  the  time  of  his  death  left  no  real  estate 
in  Cook  County.  With  respect  to  Greenberg' s  assets  Manxl' s 
testimony  is  in  our  view  hearsay  and  should  have  been  excluded. 
Moreover,  we  think  that  the  exhibits  5j  6,  7»  8,  9  and  10, 
which  are  petitions  signed  by  the  executors  of  Greenberg' s 
estate  filed  in  the  Probate  Court  of  Cook  County,  and  orders 
entered  by  that  court,  are  not  competent  for  the  purpose  of 
proving  the  ability  of  Greenberg  to  purchase  the  premises 
here  involved  at  the  time  the  Greenberg  contract  was  tendered 
to  defendant. 

The  Greenberg  contract  was  prepared  on  a  printed 
form  in  common  use  in  the  City  of  Chicago.   On  the  reverse 
side  appears  a  typewritten  provision  which  reads  "Seller 
warrants  that  four  of  the  stores  and  the  garage  upon  the 
premises  are  subject  to  a  lease  expiring  March  31»  1951» 
with  monthly  rental  of  sf5»000."   The  uncontroverted  evidence 
shows  that  the  building  contained  only  one  store  on  the  first 
floor,  leased  to  a  Packard  automobile  agency,  and  a  garage. 
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Thls  tenant  had  occupied  the  premises  for  about  three  years. 
Manifestly  the  warranty  was  untrue,  hence  the  contract  could 
not  have  been  enforced  against  Greenberg  had  the  defendant 
xiex^cuted  It,   Plaintiffs  say  that  this  provision  Is  waived 
because  defendant  did  not  raise  the  objection  when  she 
rejected  the  Greenberg  contract,   A  waiver  Is  the  Intentional 
relinquishment  of  a  known  right,  and  there  must  be  both 
knowledge  of  the  existence  of  the  right  and  the  Intention  to 
relinquish  It.   So  far  as  the  evidence  shows  plaintiffs  did 
not  tell  defendant  of  this  provision  In  the  Greenberg  contract 
nor  does  It  appear  that  she  had  any  knowledge  of  It, 

Defendant  complains  of  two  peremptory  Instructions 
given  at  the  request  of  plaintiffs.   The  first  Instruction 
recites  all  the  material  allegations  of  Count  1  of  the  com- 
plaint. Criticism  is  leveled  at  that  portion  of  this  lengthy 
instruction  idilch  states  In  substance  that  If  the  Jury  believe 
from  a  preponderance  of  the  evidence  that  defendant  agreed  to 
pay  plaintiffs  an  amount  equal  to  five  per  cent  of  the  sale 
price  then  plaintiffs  are  entitled  to  recover  from  defendant. 
Defendant  admits  that  during  her  first  conversation  with 
Mezher  he  asked  "about  the  commission"  but  there  was  no 
testimony  tending  to  show  that  defendant  agreed  to  pey  plain- 
tiff five  per  cent  of  the  purchase  price  or  any  other  sum. 
In  the  absence  of  such  proof  this  instruction  was  impix)per. 

In  the  other  instruction  the  Jury  were  told  in 
effect  that  plaintiff  could  recover  if  the  Jury  found  that 
five  per  cent  was  the  usual  and  customary  compensation  for 
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plaintiffs'  services.   Count  1  was  framed  on  the  theory  that 

the  compensation  was  agreed  to  between  the  parties.  Evidence 

tending  to  show  that  the  compensation  claimed  by  plaintiffs 

was  usual  or  customary,  was  not  admissible  under  this  Count 

and  therefore  the  instruction  should  have  been  refused.  In 

the  viev/  we  take  of  this  case  it  is  unnecessary  to  consider 

the  other  points  raised. 

For  the  reasons  given,  the  Judgment  is  reversed 

and  the  cause  is  remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AND  THE  CAUSE 
IS  REMANDED  FOR  A  NEW  TRIAL. 

FEINBERG,  P.J.  AND  KILEY,  J.,  CONCUR, 


h 
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ANN  LEWIS  HAKRELL,  MARIE  LEWIS  ) 

FORTUNE,  LUTHER  LEWIS,  and  JOHN  ) 

LEWIS' (substituted  for  MELVIN,  j    APPEAL- FROM 

LEWIS,  now  deceased),  ) 

Plaintiffs  below.  ) 

)    CITY  COURT, 

ANN  LEWIS  KARRELL,  ) 

Appellant,  )    CHICAGO  HEIGHTS 

V.  ) 

HATTIE  LEWIS,  )      3  'D  A  Jl«A«  D  (J  t) 

Appellee.    ) 

) 

MR,  PRESIDING  JUSTICE  NIEMEIER  DELIVERED  THE  OPINION  OF  THE 

COURT, 

Substituted  plaintiffs  appeal  from  a  decree 
vacating  a  prior  decree  of  divorce  and  dismissing  the 
complaint  for  want  of  equity. 

On  October  10,  1952  Melvin  Lewis  procured  a  decree 
of  divorce  from  the  defendant.  He  died  two  days  later, 
November  8,  1952  defendant  filed  a  petition  alleging 
the  death  of  the  plaintiff  on  October  12,  1952,  leaving  as 
his  next  of  kin  defendant,  his  widow,  two  sisters  and  two 
brothers,  and  setting  up  certain  grounds  for  the  vacation 
of  the  decree  of  October  10th  and  the  dismissal  of  the 
complaint.   On  the  same  day  an  order..was  entered  substituting 
the  surviving  sisters  and  brothers  as  parties  plaintiff. 
Leave  was  given  them  to  answer  and  the  matter  set  for 
hearing  on  November  29,  1952.  An  answer  was  filed  by  the 
substituted  plaintiffs  and  on  November  29th  the  cause 
was  continued  to  December  13,  1952»  at  which  time,  on 
hearing  had  in  open  court,  an  order  was  entered  setting  aside 
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the  decree  of  divorce  and  dismissing  the  complaint  for 
want  of  equity.  No  report  of  proceedings  has  been 
filed  and  we  must  therefore  presume  that  the  facts, 
before  the  court  supported  the  order  appealed  from. 
It  Is  affirmed, 

ORDER  AFFIRMED. 
BURKE  and  FRIEND,  J, J.,  Concur, 


^^3       /V 
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SIDNEY  ASHER, 


Appellee, 


V. 


JOSEPH  R.  APPLEBAUM  and  IRWIN 
M.  BLOOMFIELD, 

Appellants. 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY 


3  51 1.A.  507 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Defendants  appeal  from  a  decree  for  $2,000  with 
Interest  and  costs  against  the  defendant  Applebaum  and 
a  declaration  of  an  equitable  lien  for  said  sums  upon 
property  conveyed  by  Applebaum  to  the  defendant  Bloomfield, 

The  complaint  and  evidence  show  that  on  December 

9,  19^8  Applebaum  entered  into  a  written  contract  to 
sell  the  real  property  described  therein,  being  a  3-story 
residence  at  1620  Chase  Avenue,  Chicago,  to  plaintiff  for 
#28,750;  that  plaintiff  paid  $2,000  as  earnest  money  and 
agreed  to  pay  the  balance  within  five  days  when  title 

is  shovm  to  be  good  or  is  accepted  by  him  if  proper  deed  is 
tendered;  that  the  opinion  of  title  showed  certain 
defects  which  Applebaum  failed  to  remove;  that  plaintiff 
recorded  the  contract  in  the  office  of  the  recorder  of 
deeds  of  Cook  county  on  January  21,  19>^9',    that  defendant 
having  failed  to  cure  or  remove  the  objections  to  title, 
plaintiff  served  a  written  notice  on  defendant  on  March 

10,  19^9  demanding  a  return  of  the  earnest  money  unless 
the  defects  were  removed  within  ten  days.   The  defects 
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were  not  cured.   On  April  17»  19^9  Applebaum  entered 
Into  a  written  agreement  to  sell  the  property  Involved 
herein  to  defendant  Bloomfleld  and  In  the  same  month 
executed  a  deed  conveying  the  property  to  him.  The  sole 
grounds  of  appeal  urged  by  the  defendants  are  the  want 
of  Jurisdiction  In  a  court  of  equity  and  the  alleged 
errors  of  the  master  In  chancery  In  his  rulings  on  the 
admissibility  of  evidence. 

On  oral  argument  defendants'  counsel  contended 
that  the  action  for  an  equitable  lien  could  not  be 
maintained  because  plaintiff  had  rescinded  the  contract 
on  the  ground  that  defendant  had  failed  to  show. good 
title.   This  position  Is  untenable,  ^S   Am,  Jur,,  Vendor 
and  Purchaser,  sec,  55^*      There  being  grounds  for  an 
equitable  lien  prayed  for  by  plaintiff,  the  court  of 
equity  had  jurisdiction.   Having  taken  Jurisdiction  for 
the  purposes  of . determining  plaintiff's  right  to  an 
equitable  lien,  It  had  jurisdiction  to  try  defendant's 
counterclaim  for  damages  for  plaintiff's  alleged  breach 
of  contract  which  defendant  voluntarily  submitted  to 
the  court. 

The  objection  to  the  rulings  of  the  master  in  chancery 

on  the. admissibility  of  evidence  is  not  preserved  for 

review.  There  was  no  offer  of  proof,   Chicago  City  Ry.  Co, 

V,  Carroll,  206  111.  318,  328-329.   The  proper  method 

of  preserving  for  review  rulings  of  a  master  in  chancery 

is  stated  in  Ritholz  v,  Andert,  303  111.  App.  61,  69-70. 

The  decree  is  affirmed. 

AFFIRMED. 

BURKE  and  FRIEND,  J J. ,  Concur. 


/ 
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FRANK  SEROCK,  '  } 

Plaintiff  and  Counterdef endant,  )   APPEAL  FROM 
Anpellee,     ) 
) 
V,  )   SUPERIOR  COURT 

) 
STANLEY  SENKIEWICZ,  et  al.,      .   ) 

Defendants  and  Counterclalmante,  )       COOK  COUNTY 
Appellants.   ) 


3  51 1,A.  508^ 


MR.  PRESIDING  JUSTICE  NIEiffiYER  DELIVERED  THE  OPINION  OF  THE 

COURT. 
Defendants  and  count erclaimants  appeal  from  a 
Judgment  for  350  against  the  defendant  Stanley  Senklewicz 
and  from  a  Judgment  for  plaintiff  on  defendants'  counter- 
claim. 

This  suit  grew  out  of  a  family  quarrel.   Plaintiff 
sued  his  sister,  Emma  Senkiewicz,  and  Stanley  her  husband 
for  an  assault  on  June  12,  19^9.   Defendants  answered 
and  filed  a  counterclaim  for  damages  based  on  an  alleged 
assault  by  plaintiff  upon  his  sister  Emma  at  the  sajne 
time  and  place  stated  in  the  complaint.  At  the  close 
of  plaintiff's  case  the  defendant  Emma  vjas  dismissed 
from  the  action.  The  Jury  returned  a  verdict  finding 
the  defendant  Stanley  guilty  and  assessing  plaintiff's 
damages  at  s^50»   Judgment  for  plaintiff  was  entered  on 
this  ve.  diet  December  18,  1952.  The  Jury  also  returned 
a  verdict  finding  the  plaintiff  not  guilty  on  the  counter- 
claim. Judgment  on  this  verdict,  although  Irregular  in 
form,  was  entered  on  December  18,  1952.   Defendants 
changed  attorneys,  who  filed  a  motion  for  new  trial  on 
January  Ik,   1953.   On  the  same  day  the  court  overruled 


thls  motion  on  the  ground  It  was  filed  top  late  and 
that  no  error  occurred  In  the  proceedings.   The  motion 
for  new  trial  Is  referred  to  In  the  abstract  of  record 
and  In  the  brief  of  appellants  as  a  motion  for  a  new  trial 
and  to  vacate  the  Judgment.   The  motion  Is  solely  a  motion 
for  a  nev7  trial  and  the  grounds  stated  therein  are  matters 
which  can. tie  raised  and  preserved  only  in  a  motion  for 
nev;  trial.  As  the  motion  \)3.b   filed  more  than  ten  days 
after  the  entry  of  the  judgments,  it  is  Ineffective  . 
for. all  purposes.   Schumacher  v.  Liesemeyer,  3^3  111.  App. 
455,   This  holding  is  not  affected  by  the  irregularity 
of  the  entry  of  the  judgment  on  the  counterclaim.   The 
judgment  as  entered  is  plainly  a  misprision  of  the  clerk 
and  can  be  corrected  at  any  time  on  motion,  the  verdict. 
of  the  jury  being  a  sufficient  basis  for  the  correction. 

Notwithstanding  our  holding  that  the  motion  for 
new  trial  came  too  late,  we  have  examined  the  record  and 
find  no  basis  for  the  granting  of  a  new  trial.   No  complaint 
is  made  that  the  verdict  on  the  counterclaim  is  contrary 
to  the  manifest  weight  of  the  evidence.  We  find  no 
prejudicial  error  In  any  of  the  instructions  given  the 
jury.   The  judgments  appealed  from  are  affirmed  vjithout 
prejudice  to  the  right  of  the  plaintiff  to  have  the 
judgment  on  the, counterclaim  corrected  to  conform  to  the 
verdict  thereon, 

JUDGMENTS  AFFIRMED. 
BURKE  and  FRIEND,  JJ, ,  Concur, 
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THE  PEOPLE  OF  THE  STATE  OF 

ILLINOIS,  '  ) 

Defendant  in  Error,  j      ERROR  TO 

V,  )      MUNICIPAL  COURT 


CARMEN  A.  LAUTZENHISER,        )      OF  CHICAGO  _       mf   ^  r^ 


Plaintiff  in  Error 


) 

MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Defendant  appeals  from  a  Judgment  for  $25  and 
costs  entered  against  her  in  a  prosecution  for  alleged 
violation  of  section  377  of  the  Criminal  Code  (ill.  Rev. 
Stats.  1951,, chap.  38,  par.  377)  providing  that  "If  any 
person  shall,  by  threat,  intimidation  or  unlawful  inter- 
ference, seek  to  prevent  any  other  person  from  working 
or  from  obtaining  work  at  any  lawful  business,  on  any 
terms  that  he  may  see  fit,  such  person  so  offending 
shall  be  fined  not  exceeding  $200," 

The  information  charged  that  the  defendant 
operated  a  certain  Ford  Tudor  sedan  "in  such  a  manner 
as  to  interfere  with  employees  attempting  to  go  to  work 
in  the  International  Harvester  Co.,  West  Pullman  Plant  ***," 
The  state  should  have  confessed  error.   The  objections  to 
the  information  are  elementary  and  have  been  sustained 
by  an  unbroken  line  of  Illinois  decisions.   The  state 
ignores  these  decisions  and  cites  authorities  from  other 
states.   The  employees  with  whom  defendant  is  charged 
with  interfering  are  not  named,  and  the  complaint  is  for 
this  and  other  reasons  vague,  indefinite  and  uncertain.    ^ 
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People  V,  Rice.  383  111.  ^8k;   People  v.  Robertson, 328  111, 
App.  590  (abst.);  People  v.  Allen.  3^5  111.  App,  479 
(abst.).   The  objection  may  be^raised  on  review.   People  v. 
Green,  368  111.  2l4-Z.   Furthermore,  the  evidence  failed  to 
support  the  charge.   The  only  witness  called  for  the 
prosecution  testified  that  he  did  not  know  any  of  the 
people  who  went  toward  or  went  to  the  plant  of  the 
Harvester  company,  and  did  not  know  of  his  own  knowledge 
what  their  business  was  In  the  plant.   There  was  no  proof 
that  the  persons  alleged  to  have  been  interfered  with  were 
employees  of  the  company. 

The  Judgment  is  reversed, 

REVERSED. 
BURKE  and  FRIEND,  JJ. ,  Concur. 
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LUCY  BUGGS,  AMANDA  VJILLIAMS  ) 

and  0.  B*  WILLIAMS,  ) 

Appellants,  )    APPEAL  FROM 


V.  )  SUPERIOR  COURT 

ZOLA  HILL,  )    COOK  COUNTY  ,  ^   .    -^  ^  r\ 

Appellee.    j        3  51  I-A.  509 

MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Three  heirs  of  Ponder  Howard,  deceased,  appeal 
from  a  decree  dismissing  for  want  of  equity  their  complaint 
to  cancel  an  assignment  and  deed  executed  by  them  and  the 
remaining  heirs  of  decedent  assigning  their  Interest 
in  a  contract  of  decedent  to  purchase  the  real  property 
Improved  by  a  6-flat  building  at  4813-15  Calumet  avenue 
in  Chicago,  and  quitclaiming  their  interest  in  said 
property. 

Ponder  Howard  died  intestate  April  23»  19^3. 
His  heirs  were  the  raaintiffs — his  mother  Amanda  V/illiams, 
his  half-brother  0,  3.  Williams,  his  sister  Lucy  Buggs — and 
three  sisters  who  joined  in  the  instruments  sought  to  be 
set  aside  but  refused  to  join  as  plaintiffs  in  this 
suit.  He  was  never  married.   Ke  and  the  defendant  lived 
together. as  husband  and  wife  from  1932  to  the  death  of 
decedent.   As  a  result  of  this  relation  a  child  was  born 
who  was  17. years  of  age  at  the  time  of  the  hearing  of 
this  cause.   In  addition  to  the  premises  involved  herein, 
decedent  and  defendant  were  In  possession  of  a  6-flat  . 
building  at  ,4316-18  Calumet  avenue  which  they  were 
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purchaslng  under  a  contract  entered  Into  by  decedent  In 
1935.   They  were  also  opei-atlng  two  other  buildings 
undBr  leases.   He  \<ia.s   a  professional  gambler  and  ran 
card  and  dice  games  In  the  buildings  he  had  contracted 
to  purchase.   Defendant  worked  with  him  In  the  gambling 
business  and  did  menial  work  such  as  cleaning  and  scrubbing 
In  the  buildings  Ponder  and  she  were  operating.  The  rents 
from  these  buildings  and  the  Income  from  the  gambling 
v/ere  kept  in  a  strong  box  in  the  living  apartment,  of 
Howard  and  defendant.   She  had  the  key  to  the  box.   In 
1935  when  Howard  contracted  to  buy  the  first  building| 
she  took  $3800  from  this  box  to  make  the  doxi/n  payment,  and 
when  the  building  Involved  herein  was  purchased  in  19^3 
she  took  $2500  from  the  box  to  make  the  first  dovm 
payment.  Monthly  payments  on  the  contracts  to  purchase 
and  the  rent  of  the  leased  premises  were  talcen  from  the 
box  or  from  the  rentals  of  the  buildings  and  the  profits 
of  the  gambling  in  the  operation  of  which  Hov/ard  and 
defendant  cooperated. 

On  the  day  following  Hov/ard'  s  death  defendant  was 
appplnted  administratrix  on  the  petition  of  a  cousin,  a 
Mrs,  Morgan  living  in  Chicago,  She  never  functioned  as 
administratrix.  Immediately  on  the  death  of  Howard  she 
communicated  with  the  plaintiff  0,  B,  Williams,  herein- 
after referred  to  as  Williams,  then  living  in  Texas.  He 
promptly  came  to  Chicago  and  on  Monday,  April  26th, 
Williams  and  defendant  conferred  with  Harris  B,  Gaines,  the 


-3- 

attorney  who  had  procured  the  letters  of  aaminl strati on, 
In  reference  to  procuring  money  from  the  safety  deposit 
box  for  the  expense  of  the  funeral  and  the  conveyance 
of  the  body  to  the  south  for  burial.  According  to 
Williams,  defendant  wished  to  employ  the  attorneys  who  had 
handled  the  real  estate  transactions  hereinbefore  mentioned. 
She  told  Williams  that  Howard  had  intended  to  provide  for 
the  education  of  their  daughter  and  to  make  other  pro- 
vision for  the  child;  that  the  property  had  been  acquired 
through  the  Joint  efforts  of  herself  and  Hovjard;  that 
she  threatened  litigation  unless  the  property  at 
4316-I8  Calumet  avenue  was  conveyed  to  her.   After 
consultation  with  the  remaining  heirs  an  agreement 
was  reached  whereby  defendant  xiras  to  acquire  Howard'  s 
Interest  under  the  contract  to  purchase  the  property  at 
4813-15  Calumet  avenue,  and  the  instruments  now   sought 
to  be  set  aside  were  executed. 

Defendant  never  collected  any  of  the  rents  of  the 
buildings  as  administratrix.   She  never  filed  an  account 
in  the  Probate  court  and  was  never  ruled  to  do  so.   In 
July  19^3  she  took  possession  of  the  premises  involved 
herein  and  has  since  managed  and  controlled  the  property 
as  her  own,  making  payments  as  provided  in  the  contract. 
In  September  of  19^8  Aaron  McBride,  a  son  of  a  sister  of 
decedent  and  then  the  ovmer  of  his  mother's  interest 
in  the  estate,  filed  a  petition  in  the  Probate  court  of 
Cook  county  to  require  an  accounting  by  Williams  as  to  the 
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rents  and  Income  of  the  property  belonging  to  the  estate. 
He  was  later  ordered  to  make  the  accounting.   Defendant 
testifies  without  contradiction  that  about  the  time  the 
proceedings  for  the  accounting  vjere  commenced  Williams 
came  to  her  and  asked  that  she  get  him  §3»000  by  placing 
a  mortgage  on  the  property  held  by  her,  stating  that  he 
was  in  a  mess  on  account  of  the  income  of  the  property. 
She  refused, .  Two  weeks  later  she  v/as  served  with  summons 
in  this  case. 

The  second  amended  complaint,  on  x\'hich  the  cause 
v;as  tried,  charges  that  defendant  specifically  repre- 
sented to  the  plaintiffs,  individually  and  collectively,  that 
she  would  collect  all  the  assets  of  the  estate  of  Ponder 
Howard,  d.eceased,  and  render  an  accounting  to  all  of  the 
heirs  for  all  of  the  assets  so  collected;  that  in  order 
to  do  this  it  would  be  necessary  for  the  plaintiffs  and 
each  of  them  to  sign  a  quitclaim  to  defendant  of  any 
and  all  interest  the  said  heirs  might  have  in  the  assets 
of  the  estate.   These  allegations  are  denied.  A  hearing 
was  had  before  a  master,  who  reported  finding  the  issues 
for  the  defendant  and  recommending  that  the  complaint  be 
dismissed.  The  report  was  approved  and  the  suit  dismissed. 
Neither  the  mother  nor  the  sister  of  decedent,  plaintiffs 
herein,  testify  to  any  representations  made  by  the  defendant 
to  them  in  respect  to  the  collection  of  the  assets  of 
the  estate  or  the  quitclaiming  of  their  interests  in 
the  estate  to  defendant.  C-aines  testified  that  Williajns 
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told  him  of  defendant's  claim  against  tiae  estate;  that 

he,  Gaines,  replied  that  he  did  not  know  the  facts; 

that  defendant  might  have  a  claim;  that  Williams  stated 

that  the  lawyer wbcm  defendant  wished  to  employ  had  made 

a  similar  statement;  that  Williams  said  he  wanted  G-alnes 

to  continue  handling  the  estate;  that  later  Williams 

said  he  had  conferred  with  the  other  heirs,  that  they 

had  agreed  to  assign  and  quitclaim  to  defendant  their 

Interest  in  the  property  Involved  herein,  and  requested 

Gaines  to  prepare  the  necessary  papers.   The  defendant  was 

examined  before  the  master  under  section  60  of  the  Practice 

act  and  her  testimony  in  respect  to  her  relations  with 

Howard,  the  work  she  did  in  connection  with  the  buildings 

and  the  gambling  operations,  the  custody  of  the  proceeds 

therefrom,  etc,,  were  elicited  by  plaintiffs  and  is 

uncontradicted.   It  is  also  uncontradicted  that  defendant 

never  acted  as  administratrix  of  the  estate;  that  Williams 

immediately  took  and  retained  possession  of  all  property. 

There  is  therefore  no  basis  for  the  claim  of  confidSntlal 

relation  between  defendant  and  the  heirs.   In  so  far 

as  there  is  any  conflict  in  the  evidence,  it  is  between 

the  testimony  of  Williams  on  one  side  and  the  defendant 

and  Gaines  on  the  other.   That  conflict  was  resolved  against 

plaintiffs  and  in  favor  of  defendant.   The  findings  of  the 

master  are  not  against  the  manifest  weight  of  the  evidence, 

they  have. been  approved  by  the  court  and  will  not  be 

set  aside. 

The  decree  is  affirmed. 

AFFIRl-IED, 

BURICE  and  FRIEND,    JJ, ,    Concur. 
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PATRICK  NEWER,  a  minor,  by  IRVING   ) 
NEWER,  his  father  and  next  friend,  ) 

)    APPEAL  FROM 
Plalntlff~Appellant,       ) 

V,  )    SUPERIOR  COURT 


CHARLES  COOK,  ) 

Defendant-Appellee. 


)  COOK   COUNTY 

351  i.A.  510 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT, 

The  trial  of  an  action  for  personal  injuries 
suffered  by  Patrick  Nevrer,  a  minor,  when  he  was  struck 
by  an  automobile,  resulted  in  a  verdict  and  judgment 
for  the  defendant,  Charles  Cook,  to  reverse  v/hich 
plaintiff  appeals. 

At  about  5  P.M.  on  August  5,  19^8,  Patrick  Newer, 
a  boy  then  10  years  old,  left  Belmont  Harbor  in  Lincoln 
Park,  Chicago,  where  he  had  been  fishing  with  2  playmates, 
both  older  thaji  he.   He  was  returning  on  foot  to  the 
vicinity  of  his  home,  located  west  of  the  Outer  Drive 
and  north  of  Addison  Street,   The  west  edge  of  that 
portion  of  Lincoln  Park  was  bordered  by  ^1-  eastern  lanes 
of  the  Outer  Drive,  which  were  uised  for  northbound 
express  traffic,  and  which  were  commonly  referred  to 
as  an  express  drive.   The  express  drive,  in  turn,  was 
divided  by  a  nari^ow  parkway  which  separated  the  drive 
into  two  4  lane  drives.   Immediately  adjacent  to  and 
west  of  the  8  lanes  for. express  traffic  is  a  4  lane 
drive  for  local  traffic.   The  eastern  extremity  of 
Addison  Street  met  with  but  did  not  cross  nor  intersect 
the  express  drive,  the  pavement  of  Addison  Street 
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havlng  been  barricaded  across  Its  width  at  the  western 
edge  of  the  express  drive  by  cement  posts,  the  tope 
of  which  were  connected  to  each  other  by  a  continuous 
board.   That  barricade  was  connected  to  the  parkway  by. 
means  of  chains  strung  horizontally  at  various  heights. 
Parallel  to,  or  directly  opposltej"rom,  this  barricade, 
a  similar  barricade  existed  on  the  eastern  side  of  the 
express  drive.   The  chains  from  the  ends  of  the  latter 
barricade  were  attached  to  a  wire  fence  which  circum- 
scribed the  perimeter  of  that  portion  of  Lincoln  Park, 

The  boys  walked  northerly  to  the  outer  edge  of 
Lake  Shore  Drive,  where  Addison  Street  cuts  through  but 
is  barricaded,  A  few  hundred  feet  to  the  northeast 
were  niomerous  ball  fields  and  tennis  courts  and  immediately 
to  the  east  was  a  totem  pole  surrounded  by  a  lawn.  When 
the  boys  arrived  at  a  point  between  the  end  of  the  fence 
and  the  south  end  of  the  barricade  on  the  east  or  park  side, 
the  plaintiff's  companions  went  on  ahead  of  him  across 
the  drive,  and  the  plaintiff,  having  climbed  over  the 
chains,  proceeded  to  cross  to«'the  west  side  of  the  express 
drive,  alone.   There  were  no  crossvjalks  marked  or  painted 
on  the  pavement  of  the  express  delve  in  that  area.  Since 
19^2  there  i\;as  a  pedestrian  underpass  a  short  distance 
to  the  north,  affording  ingress  and  egress  from  Lincoln 
Park  at  that  barricaded  eastern  extremity  of  the  Addison 
Street  pavement.   Signs  reading  "Please  use  the  Underpass" 
were  located  near  the  barricades,   A  nearby  pedestrian 
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cautioned  the. plaintiff  to  use  the  underpass.   The  peaJc 

of  the  5  o'clock  rush  hour  had  begun  and  traffic  was 

heavy. 

When  the  plaintiff  darted  from  the  east  curb 
toward  the  west  curb  of  the  express  drive,  he  ran  fast, 
and  passed  the  first  and  second  lanes  without  incident. 
Upon  running  past  the  third  lane,  a  horthbound  automobile 
in  that  lane  narrowly  missed  striking  him.   Traveling 
alongside  of  that  car  was  another  car  in  the  fourth 
lane,  driven  by  the  defendant  Claries  Cook,  who  had. 
driven  north  on  the  express  drive  from  North  Avenue, 
Defendant's  car  was  equipped  with  good  tires,  four 
wheel  hydraulic  bral:es,  and  was  in  good  mechanical 
condition.   It  had  proceeded  straight  along  the  middle 
of  the  fourth  lane,  the  left  side  being  about  one  and 
a  half  feet  from  the  parkway,  the  right  side  being 
about  the  same  distance  from  the  dividing  line  betv/een 
the  third  and  fourth  lanes.  The  car  in  the  third  lane 
which  narrowly  missed  strllclng  plaintiff  was  alongside 
and  a  little  ahead  of  defendant' s  car,  the  rear  bumper 
of  the  car  in  the  third  lane  being  about  even  with  the 
front  bumper  of  defendant's  car. 

As  the  two  cars  approached  or  were  about  to  pass 
the  south  edge  of  the  barricaded  area,  the  car  in  the 
third  lane  was  still  ahead  of  defendant's  car,  the 
front  of  the  latter  car  being  approximately  abreast 
of  the  midcile  or  driver'  s  door  of  the  car 
in  the  third  lane.  By  the  time  the  tvjo  cars  had  reached 


this  position  the  plaintiff  had  darted  from:  the  east 
side  In  a  somewhat  northwesterly  direction  across  the 
first  and  second  lanes  and  was  in  :t;he  process  of 
narrov;ly  escaping  from  the  path  of  the  car  in  the 
third  lane  by  running  into  the  fourth  lane,  when 
he  became  visible  or  apparent  to  the  defendant,  whose 
car  was  then  about  6  feet  away.   The  defendant  applied 
the  bralies  of  his  car  and  the  plaintiff  attempted  to 
leap  or  jump  to  the  parkway,  when  the  left  front  fender 
or  the  left  front  of  the  car  came  in  contact  with  him. 
Immediately  after  the  Impact  defendant's  car  came  to 
a  stop,  facing  across  the  dividing  line  between  the 
third  and  fourth  lanes,  even  with  or  a  little  north 
of  plaintiff,  who  was  found  lying  in  the  parkway  north 
of  the  north  curb  of  Addison  Street.  Plaintiff  was 
removed  to  a  hospital.  He  suffered  serious  injuries. 

The  testimony  favorable  to  the  defendant  shows 
that  at  and  about  the  time  of  the  occurrence  he  was 
driving  his  automobile  at  a  speed  of  35  to  ^0  miles  an 
hour,  which  was  about  the  same  speed  as  the  other 
traffic  moving  north  on  the  express  driveway  at  that 
time  and  .place.  .  Six  witnesses  .who  testified  for  the 
defendant  substantiated  the  above  aj;atement  of  fact. 
Plaintiff,  one  of  his  companions  and  a  police  officer 
testified  for  the  plaintiff. 

We  turn  to  a  consideration  of  plaintiff's  contention 
that  the  Judgment  is  against  the  manifest  weight  of  the 
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evidence.  The  Jury  resolved  all. disputed  questions 
of  fact  In  favor  of  the  defendant.  The  evidence  shovjs  that 
the  defendant,  a  mature,  man,  was  driving  his  automobile 
north  In  the  fourth  lane  from  the  east  edge  of  the         """> 
express  drive  and  the  first  lane  west  of  the  parkway 
that  divides  the  2  four  lane  ui-'ives  of  the  express  portion. 
He  was  on  his  way  home,  tra.veling  at  about  35  "to  ^-0  miles 
an  hour,  which  was  about  the  same  speed  as  the  other 
traffic  moving  north  on  the  drive  at  that  time  and 
place.  There  was  a  great  deal  of  traffic  to  his  right 
and  his  front  bumper  was  about  even  with  the  rear  bumper 
of  the  car  that  was  In  the  next  lane  east  of  his,  when 
the  plaintiff  ran  from  the  east  to  the  west  in  front 
of  the  oncoming  traffic  and  into  the  path  of  a  car  which 
was  in  the  third  lane,  almost  being  struck  by  this  car, 
and  then  Into  the  path  of  defendant's  automobile  when  It  was 
about  6  feet  from  him.   The  defendant  applied  his  brakes 
too  late  to  avoid  the  collision  and  the  plaintiff  was 
struck.   Defendant  brought  his  car  to  a  stop  within 
a  reasonable  distance.  There  was  evidence  that  the  first 
opportunity  defendant  had  to  see  the  plaintiff  was  when 
plaintiff  ran  from  In  front  af  the  car  to  the  right  into  . 
the  path  of  defendant's  C8,r. 

The  defendant  had  used  that  portion  of  the  Outer 
Drive  almost  every  day  for  approximately  5  years  prior 
to  the  time  of  the  occurrence,  He.knev/  of  the  existence 
of  the  barricade  and  the  underpass.  He  had  no  reason 
to  believe  that  a  child  would  be  upon  the  highway  at 
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this  pclnt.   He  drove  along  with  the  traffic.   He  did  all 
that  he  or  any  reasonable  man  could  be  expected  to  do 
under  the  circumstances.   He  was  not  guilty  of  negligence. 
The  verdict  of  the  jury  Is  amply  supported  by  the 
evidence. 

Plaintiff  maintains  that  defendant  was  guilty 
of  willful  and  wanton  misconduct  in  the  manner  in  which 
he  was  operating  his  automobile.   The  statement  of  facts 
establishes  that  there  is  no  basis  for  the  charge  of 
willful  and  wanton  misconduct.   It  follows  that  the  court 
did  not  err  in  striking  the  willful  and  wanton  count  of 
the  amended  complaint.   Plaintiff  contends  that  the 
court  erred  in  striking  subparagraph  (d)  of  Paragraph 
5  of  the  first  count  of  his  complaint,  charging 
that  the  defendant  was  negligent  in  falling  to 
decrease  the  speed  of  his  vehicle  when  approaching 
and  crossing  the  intersection.   The  police,  under 
their  delegated  powers,  had  barricaded  the  8  lanes  of 
traffic  set  aside  for  express  traffic.  There  were 
crosswalks  painted  across  the  'l  lanes  for  local 
traffic  on  the  west  side  of  the  12  Ipnes.   There  was  an 
underpass  for  the  convenience  of  pedestri^ms  who  could 
pass  under  the  8  lanes  of  express  highway.  There  was  no 
Intersection,  within  the  meaning  of  the  statute,  at  the 
place  where  the  mishap  occurred,  and  the  court  was 
right  in  striking  that  subparagraph. 

Plaintiff  also  urges  that  the  court  erred  in 
striking  subparagraph  (e)  of  Paragraph  5  ot   the  amended 
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complalnt,  which  charged  the  defendant  was  negligent 
because  he  failed  to  decrease  the  speed  of  his  vehicle 
where  a  special  hazard  existed  with  respect  to  pedestrians. 
Plaintiff  states  that  it  Is  "safe  to  presume  that  he 
[defendant]  knev;  that  there  was  a  recreational  section 
alongside  and  that  children  might  attempt  to  cross 
there,"  and  that  for  these  reasons  he  should  have 
decreased  his  speed  as  he  approached.   We  agree  that 
defendant  probably  ;inew  that  there  was  a  recreational 
section  in  the  park.  Under  the  circumstances,  as 
delineated,  he  could  not  be  expected  to  decrease  the 
speed  of  his  car.   In  our  opinion  there  was  no  evidence 
to  support  subparagraph  (e)  of . Paragraph  5,  and  the 
court  was  right  in  striking  it. 

Plaintiff  asserts  that  the  court  erred  in  striking 
subparagraph  (f)  of  Paragraph  5  of  the  amended  complaint, 
which  charged  that  the  defendant  was  negligent  in  failing 
to  decrease  the  speed  of  his  vehicle  "as  may  have  been 
necessary  to  avoid  colliding  with  any  person  on  or 
entering  the  highway  in  compliance  with  legal  require- 
ments and  the  duty  of  all  persons  to  use  due  care," 
Plaintiff  also  contends  that  the  court  erred  in  striking 
subparagraph  (l)  of  Paragraph  5,  which  charged  the 
defendant  with  negligence  In  falling  to  exercise  ordinary 
care  to  discover  the  presence  of  the  plaintiff  upon  the 
highway  in  sufficient  time  in  order  to  avoid  striking 
him.   We  are  of, the  opinion  that  other  paragraphs  of 
the  complaint  covered  these  charges  and  that  the  court 
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did  not  err  In  striking  them.   In  addition  to  the  general 
charge  of  negligence,  the  complaint  charges  that  defendant 
operated  hie  vehicle  at  a  rate  of  speed  greater  than 
was  reasonable  and  proper  so  as  to  endanger  the  life 
and  limb  of  the  plaintiff;  that  he  operated  his  vehicle 
at  an  excessive  rate-  of  speed,  having  due  regard  for 
all  circumstances;  that  he  failed  to  keep  a  proper 
lookout  in  the  direction  in  which  he  was  traveling 
of  persons  lawfully  upon  the  highway  so  as  not  to  strike 
said  persons;  and  that  he  failed  to  exercise  proper 
precautions  upon  obserting  a  child  upon  the  roadway. 

Plaintiff  states  that  the  court  erred  in  allowing 
counsel  for  the  defendant  to  examine  Joseph  Merkle, 
a  witness  for  the  plaintiff,  beyond  the  scope  of 
direct  examination.  We  are  satisfied,  that  the  cross- 
examination  of  this  witness  was  not  beyond  the  scope 
of  the  direct  examination.   Plaintiff  also  asserts 
that  the  court  erred  In  allowing  photographs  to  be 
introduced  in  the  absence  of  preliminar^y  proof  as 
to  their  truth  and  correctness.   In  our  opinion  proper 
preliminary  proof. was  made  for  the  introduction  of 
these  photographs.  Plaintiff  states  that  the  court 
erred  in  refusing  to  strike  the  testimony  of  the 
defendant's  witnesses  regarding  the  speed  of  defendant's 
automobile  In  the  absence  of  proof  that  they  observed 
it  for  a  sufficient  time  and  were  able  to  make'  a 
reliable  estimate.   The  witnesses  who  testified  as  to 
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the  speed  of  defendant's  car  observed  that  car  and 
the  court  properly  allowed  them  to  testify  as  to 
the  speed  of  the  car. 

Plaintiff  mrges  that  he  did  not  receive  a  fair 
trial  because  of  prejudicial  remarks  and  comments  of 
the  court  and  counsel  for  defendant  and  erroneous 
millngs  regarding  the  adjnisslblllty  of  evidence.  We 
have  read  the  transcript  of  the  proceedings  at  the 
trial  and  are  convinced  that  plaintiff  had  a  fair 
trial,  and  that  his  contention  that  prejudicial 
remarks  by  the  court  and  counsel  and  erroneous  rulings 
concerning  the  admissibility  of  evidence  deprived  him 
of  a  fair  trial,  are  without  merit. 

For  the  reasons  stated,  the  judgment  of  the 
Superior  Court  of  Cook  County  is  affirmed, 

JUDGMEMT  AFFIRMED. 
NIEMEYER,  P,  J, ,  and  FHIEHp,  J, ,  Concur, 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Joseph  Verllnden  filed  a  statement  of  claim  in  the 
Municipal  Court  of  Chicago  against  Grafton  Turner,  J.  Lee 
and  Howard  Clemons  to  recover  damages  of  $500.  Howard 
Clemons  filed  an  appearance  and  Jury  demand.   On  May  1,  1952, 
the  cause  was  dismissed  at  plaintiff's  costs  as  to  the 
defendant  Clemons.  On  May  29,  1952,  plaintiff  filed  in  the 
office  of  the  Clerk  a  written  motion  to  vacate  the  order  of 
dismissal.  On  June  k,   1952,  the  attorneys  for  plaintiff 
served  a  notice  on  the  attorneys  for  Clemons  that  on  June  6, 
1952,  they  would  petition  the  co\irt  to  vacate  the  order  of 
dismissal.  On  Jvine  6,  1952,  plaintiff  moved  the  court  to  va- 
cate the  order  of  dismissal.  A  motion  was  entered  and  con~ 
tlnued  to  June  13,  1952,   On  that  day  Clemons  filed  written 
objections  questioning  the  Jurisdiction  of  the  court  to 
entertain  the  motion.  The  motion  was  again  continued  to 
June  26,  1952,  at  which  time  the  court  reinstated  the  cause 
as  to  Clemons  and  transferred  it  to  the  Chief  Justice  for 
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reassignment.  Clemons,  appealing,  asks  that  the  order  re- 
instating the  cause  as  to  him  be  reversed  and  that  the  order 
of  May  1,  1952,  dismissing  the  cause  as  to  him, be  reinstated. 

Plaintiff  has  not  filed  an  appearance  or  briefs. 
The  order  of  dismissal  of  May  1,  1952,  was  a  final  order  as 
to  Howard  Clemons,   The  first  motion  to  vacate  the  Judgment 
was  filed  In  the  office  of  the  Clerk  on  May  29,  1952.   The 
motion  was  not  brought  to  the  attention  of  the  court  until 
June  6,  1952,  more  than  30  days  after  the  entry  of  the  order 
of  dismissal.   Section  21  of  the  Municipal  Court  of  Chicago 
Act  (Par.  376,  Ch.  37,  111.  Rev.  Stat.  1951)  provides  that 
every  judgment,  order  or  decree  final  In  Its  nature  shall  be 
subject  to  be  vacated,  set  aside  or  modified  In  the  same 
manner  and  to  the  same  extent  as  a  judgment,  order  or  decree 
of  the  Circuit  Court  during  the  term  at  which  the  same  was 
rendered  in  such  Circuit  Court;  provided,  a  motion  to  vacate, 
set  aside  or  modify  the  same  be  entered  in  the  Municipal 
Court  within  30  days  after  the  entry  of  such  Judgment,  order 
or  decree.   That  section  further  provides  that  if  no  motion 
to  vacate,  set  aside  or  modify  any  such  Judgment,  order  or 
decree  shall  be  entered  within  30  days  after  the  entry  of  such 
Judgment,  order  or  decree,  the  same  shall  not  be  vacated,  set 
aside  or  modified  excepting  upon  appeal  or  by  suit  in  equity, 
or  by  petition  to  the  Municipal  Court  setting  forth  grounds 
for  vacating,  setting  aside  or  modifying  the  same,  which 
would  be  sufficient  to  cause  the  same  to  be  vacated,  set  aside 
or  modified  by  a  suit  in  equity;  provided,  that  the  errors 
In  fact  In  the  proceedings  in  such  case  which  might  have  been 
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corrected  at  common  law  by  the  writ  of  error  coram  nobis 
may  be  corrected  by  motion,  or  the  Judgment  may  be  set  aside 
In  the  manner  provided  by  lav;  in  similar  cases  In  the 
Circuit  Court, 

A  motion  Is  an  application  made  to  the  court  and 
the  mere  filing  of  It  In  the  office  of  the  Clerk  Is  not  such 
an  application.  It  must  be  brought  to  the  attention  of  the 
court  and  the  court  asked  to  rule  on  It.   City  of  Marengo,  v. 
Elchler,  245  111.  ^7;  Velde  v.  Schrock,  253  111.  App.  274j 
People  V.  Hornaday,  400  111.  36l.  From  these  authorities 
It  follows  that  the  motion  filed  by  plaintiff  in  the  Clerk's 
office  on  May  29,  1952,  and  not  brought  to  the  attention  of 
the  court  until  June  6|  1952,  was  not  entered  within  the  30 
days  contemplated  by  Sec.  21  of  the  Act, 

We  turn  to  the  petition  in  support  of  the  motion 
In  order  to  determine  whether  it  comes  within  the  provision 
that  If  no  motion  to  vacate,  set  aside  or  modify  a  final 
order  shall  be  entered  within  30  days  after  the  entry  thereof 
the  same  shall  not  be  vacated,  set  aside  or  modified,  except 
by  a  petition  setting  forth  grounds  for  vacating,  setting 
aside  or  modifying  the  same  which  would  be  sufficient  to 
cause  the  same  to  be  vacated,  set  aside  or  modified  by  a 
suit  in  equity,  or  within  the  requirements  of  the  proviso 
that  errors  in  fact  in  proceedings  in  such  case  which  might 
have  been  corrected  at  common  law  by  the  writ  of  error  coram 
nobis  may  be  corrected  by  motion,  or  the  judgment  may  be  set 
aside  in  the  manner  provided  by  law  in  similar  cases  in  the 
Circuit  Court,   The  petition  brought  to  the  attention  of  the 


court  more  than  30  days  after  the  order  of  dismissal,  states 

that  prior  to  May  1,  1952 i  a  law  partner  was  In  charge  of  the 

cause;  that  when  the  cause  was  called  for  trial  on  that  day 

the  partner  was  "outside  of  the  State  of  Illinois."   The 

petition  does  not  make  any  showing  that  would  authorize  the 

court  to  set  aside  the  order  of  dismissal.   Therefore  the 

order  of  the  Municipal  Court  of  Chicago  of  June  26,  1952, 

vacating  the  order  of  May  1,  1952,  and  reinstating  the  cause 

as  to  Howard  Clemons  Is  reversed,  and  the  order  of  May  1, 

1952,  is  restored. 

ORDER  OF  JUNE  26,  1952  REVERSED 
AND  ORDER  OF  MAY  1,  1952,  RESTORED. 

NIEMEYER,  P.J.  AND  FRIEND,  J.  CONCUR. 
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MILTON  H.  SOLOMON  and  BETTK  SOLOMON,  )  CIRCUIT  COURT 
his  v.'ife,  AL  DENBERG  and  ALBERT  J.  ) 
KORAN,  Bailiff  of  the  Municipal  Couri 
of  Chicago,  )   COOK  COUNTY 

Appellees.       ) 
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MR,  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Robert  Harvell  and  Hattle  Harvell,  his  wife,  filed 
an  amended  complaint  in  the  Circuit  Court  of  Cook  County- 
alleging  that  they  are  the  Owners  of  the  improved  real 
estate  at  ^'Z^■0   Langley  Avenue,  Chicago;  that  in  order  to 
repair  fire  damage  to  that  property  they  negotiated  a 
usurious  loan  from  Al  Denberg,  a  defendant;  and  that  as 
security  for  the  loan  they  conveyed  the  premises  to  Denberg 
by  warranty  deed  and  received  In  return  ,an  installment 
contract.   They  said  that  they  understood  the  deed  and  con- 
tract to  be  a  mortgage,  Denberg  subsequently  sold  t'le  property 
to  Milton  H,  Sol&mon  and  Bette  Solomon,  also  named  as 
defendants.  Plaintiffs  defaulted  in  their  payments  under 
the  contract  and  the  Solomons  served  them  with  a  notice 
of  termination.   Plaintiffs  prayed  that  their  conveyance 
fei  decreed  a  mortgage; that  the  contract  be  declared  usurious; 
for  a  reconveyance,  and  an  accounting. 

Milton  H,  Solomon  filed  a  motion  to  dismiss  the 
cause  as  to  him,  pursuant  to  Section  l^dG-  of  the  Civil 
Practice  Act.  His  supporting  affidavit  alleged  that  the 
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facts  giving  rise  to  plaintiffs'  cause  of  action  occurred 
prior  to  May  3,  19'4-9,  at  which  time  the  Solomons  filed 
a  forcible  detainer  suit  in  the  Municipal  Court  of  Chicago; 
that  plaintiffs  thereupon  filed  a  complaint  in  chancery 
in  the  Circuit  Court  seeking  substantially  the  same  relief 
as  here,  and  praying  f or  ^a  temporary  restraining  order. 
The  parties  then  negotiated  a  settlement  agreement  whereby 
plaintiffs  promised  to  pay  ^3100  in  the  form  of  $2725  In 
cash  and  ^>375   in  installments  secured  by  a  Junior  mortgage. 
The  Solomons  insisted  that  before  they  would  agree,  a 
judgmemt  for  possession  in  their  favor  would  have  to  be 
entered  in  the  Municipal  Court  proceeding  and  a  general 
release  given  by  plaintiffs  to  them.   Plaintiffs  so 
agreed  and  pursuant  thereto  on  June  6,  1939 »  a  judgment 
for  possession  was  entered  in  the  Municipal  Court  against 
plaintiffs  and  a  writ  of  restitution,  stayed  JO   days  to 
enable  plaintiffs  to  raise  the  funds.   Plaintiffs  gave 
a  written  release,  the  first  Circuit  Court  case  was 
dismissed  and  the  Municipal  Court  Judgment  for  possession 
was  entered.   Then  an  agreement  was  entered  into  placing 
a  deed  to. the  premises  from  the  Solomons  to  plaintiffs 
In  escrow.   This  deed  was  to  enable  plaintiffs  to  secure 
a  loan  upon  the  premises.  A  deed  of  reconveyance  was  also 
placed  in  escrow.  Objections  to  the  title  not  having 
been  cleared  by  plaintiffs  within  the  time  limited  in  the 
escrow  agreement,  the  Solomons  exercised  their  rights 
under  the  terms  thereof  and  obtained  a  reconveyance, 
Milton  H.  Solomon  then  argued  that  plaintiffs  ought  not 
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to  have  their  cause  of  action  because  by  their  deed 
they  parted  with  all  right,  title  and  Interest  In  and 
to  the  premises,  and  because  with  full  knowledge  of 
their  rights  they  executed  a  release  and  waived  the 
causes  of  action  stated  In  their  amended  complaint. 
The  motion  of  Milton  H,  Solomon  was  sustained  and  on 
Jaunary  28,  1950»  he  was  dismissed  as  a  defendant.   No 
appeal  was  taJ^en  frpm  that  order. 

On  January  27,  1950,  Bette  Solomon  filed  a  motion, 
sur"''>orted  by  an  affidavit  similar  to  the  motion  and 
affidavit. filed  by  her  husband,  to  dismiss  the  amended 
complaint,   Al  Denberg  also  filed  a  motion  to  dismiss. 
The  motions  were  denied  and  Al  Denberg  and  Bette  Solomon 
were  ordered  to  ansv/er.   Subsequently,  the  denial  of  the 
motions  tdJ  dismiss  was  vacated  and  both  motions  to  dismiss 
were  allowed.  Plaintiffs  appealed  to  the  Supreme  ^ourt. 
That  court,  holding  that  a  freehold  is  not  directly 
Involved,  transferred  the  cause.  See  Harvell  v,  Solomon, 
^13  111.  577, 

Plaintiffs  assert  that  the  motions  to  dismiss 
should  have  been  denied  because  the  complaint  states  a 
cause  of  action.  The  chancellor  was  not  called  upon  to 
decide  whether  the  amended  complaint  stated  a  cause  of  action. 
Plaintiffs  say  that  their  objections  to  the  filing  of  the 
motions  to  dismiss  the  amended  complaint  should  have 
been  sustained.   Defendants'  motions  were  denied.  On 
reconsideration  the  court  allowed  the  motions  and  dismissed 
the  amended  complaint.   The  reconsideration  of  the  matter 
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v/as  within  the  discretion  of  the  court.   The  proposition 
we  are  called  upon  to  decide  is  whether  defendants' 
motions,  supported  by  affidavits,  and  the  reply  of 
plaintiffs,  presented  a  defense  that  the  demand  set  ■ 
out  in  the  amended  complaint  had  been  released. 

The  chancellor  decided  as  a  proposition  of  law  from 
the  admitted  facts  that  the  cause  of  action  stated  in  the 
amended  complaint  had  been  compromised  and  released. 
Compromises  of  lav;  suits  are  encouraged  because  they 
promote  peace,  and  when  there  is  no  fraud  and  the 
parties  meet  on  equal  terms  and  adjust  their  dif i erences, 
the  court  will  repognlze  the  compromises,  Bingham  v. 
Browning,  197  111.  122.  There  is  no  question  that  there 
was  a  bona  fide  dispute  between  the  parties.   After  the 
contract  to  purchase  the  premises  had  been  terminated 
the  defendants  sued  for  possession  in  forcible  detainer. 
The  plaintiffs  thereupon  filed  a  complaint  in  chancery 
in  the  Circuit  Court  to  restrain  the  prosecution  of  that 
suit  and  for  other  relief.   Plaintiffs  were  not  successful 
in  procuring  the  issuance  of  an  injunction.   They  were 
then  faced  with  the  necessity  of  defending  the  forcible 
detainer  proceeding  and  in  prosecuting  the  chancery  suit. 
The  defendants  were  also  faced  xiJlth  lengthy  litigation. 
The  attorneys  for  the  parties  conferred  in  order  to  end  the 
litigation.  An  agreement  was  entered  into  under  which 
plaintiffs  executed  a  release  sind  compromised  their 
cause  of  action.   Plaintiffs  had  a  right  to  compromise 
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the  litigation.  The  case  of  Ryan  v,  Newcomb,  125  HI-  91| 
Indicates  that  In  cases  where  usury  is  charged  that  a 
settlement  fairly  made  betvjeen  the  parties  is  binding. 
The  question  before  the  chancellor  was  not  v/hether  the 
original  loan  by  Denberg  to  the  plaintiffs  was  usurious, 
but  whether,  with  full  knowledge  of  their  rights,  the 
plaintiffs  settled  the  pending  litigation. 

The  facts  are  undisputed.  Mr.  Solomon  informed 
plaintiffs'  attorney  that  he  would  not  be  willing  to 
continue  the  forcible  detainer  case  while  plaintiffs 
attempted  to  procure  a  loan  on  the  premises  because 
plaintiffs  vjere  collecting  the  rentals,  and  if  the 
matter  dragged,  plaintiffs  would  be  enriched  and  he,  Solomon, 
would  be  relegated  to  his  previous  condition.  Mr,  Solomon 
stated  that  as  a  condition  precedent  to  accepting  the 
offer  he  would  require  a  judgment  for  possession  and  a 
release  of  all  claims.  Thle'  proposal  was  accepted,  the 
judgment  \<ias   entered  by  agreement,  the  Circuit  Court 
proceedings  dismissed  and  a  release  was  delivered  to  him. 
The  release  was  a  condition  precedent  to  his  entering 
into  the  escrow  agreement  in  which  he  conveyed  the 
property  to  the  plaintiffs.  Mr,  Solomon  performed  his 
duties  under  the  preliminary  agreement  and  the  rights 

of  the  parties  were  thereafter  controlled  by  the  escrow. 

the 
The  entering  IntOAescrow  constituted  fulfillment  of  the 

settlement  and  warranted  dismissal  of  the  first  chancery 
suit.   The  escrow  agreement  discloses  a  complete  trans- 
action under  which  the  Solomons  were  selling  and  the 
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plaintiffs  were  buying  the  premises.  That  agreement  provides 
for  the  deposit  of  a  deed  by  the  Solomons  and  for  the  payment 
of  a  certain  amount  of  money  to  them.   It  further  provides 
that  If  the  title  company  v;as  unable  to  Issue  a  policy 
within  a  given  time,  and  If  the  plaintiffs  wished  to 
withdraw  their  money,  that  they  must  deposit  a  deed  of 
reconveyance.  Because  of  the  failure  of  plaintiffs  to 
clear  objections  shown  on  the  opinion  of  title,  the 
reconveyance  was  made.   The  reconveyance  was  In  accordance 
with  the  escrow  agreement  and  was  not  caused  by  any  fault 
on  the  part  of  the  Solomons,   Nowhere  In  the  escrow  agree- 
ment Is  there  any  reference  to  a  release  being  deposited. 
It  would  have  been  a  simple  matter,  had  that  been  the 
agreement,  to  have  provided  In  the  escrow  agreement  for  the 
deposit  of  the  release  and  the  return  of  the  same  In  the 
event  that  the  deal  fell  through.  The  record  shows 
clearly  that  the  release  was  not  part  of  the  escrow  agreement 
but  was  a  condition  precedent  to  the  same. 

The  plaintiffs  contend  that  they  are  not  bound  by 
the  escrow  agreement  because  it  "was  mutually  rescinded," 
The  escrow  agreement  was  not  rescinded.  Under  that  agree- 
ment a  deed  was  to  be  put  up  by  the  defendants,  a  certain 
amount  of  money  was  to  be  made  available  through  a  money- 
lender's agreement,  and  when  the  money  was  up  the  deed 
was  to  be  recorded.   This  took  place.   It  is  not  disputed 
that  the  defendants  conveyed  good  title.   Under  the  terms 
of  the  escrow  agreement.  If  the  escrowee  was  not 
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prepared  to  pay  out  the  cash  at  the  end  of  30  days,  then, 
In  order  to  receive  back  their  money,  the  plaintiffs 
had  to  deposit  a  deed  of  reconveyance.   This  the  plaln- 
tlfTs  did.   From  the  statement  of  facts  it  is  obvious  that 
the  Solomons  did  not  rescind  the  escrow.   To  the  contrary 
the  Solomons  demanded  compliance  with  the  terms  of  the 
escrow.   The  cases  cited  by  plaintiffs  on  the  subject  of 
mutual  rescission  do  not  have  any  application  to  the  facts 
of  the  case  at  bar.   The  escrow  agreement  was  entered  into 
with  both  sides  represented  by  counsel,  after  suit  had 
been  filed  setting  forth  all  of  the  claims  of  the  plaintiffs. 
There  is  no  contention  that  any  fraudulent. representations 
were  made  in  bringing  about  the  compromise. 

Therefore  the  order  of  the  Circuit  Court  of  Cook 
County  is  affirmed, 

ORDER  AFFIRtffiD. 
NIEMEYER,  P,  J. ,  and  FRIEND,  J, ,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  damages  occasioned 
by  the  alleged  negligence  of  defendant  In  an  automobile 
accident.   The  jury  returned  a  verdict  for  plaintiff 
In  the  sum  of  ^10,000.00,  upon  which  the  court  entered 
the  Judgment  from  which  this  appeal  is  taken. 

The  accident  occurred  on  October  6,  19^9»  shortly 
before  8:00  a.m.,  at  the  intersection  of  Sherman 
avenue  and  Noyes  street,  in  Evanston,  Illinpts.   Plaintiff 
was  driving  his  automobile,  a  19^6  Plymouth,  in  a  westerly 
direction  on  Noyes  street,  approaching  the  intersection 
vrith  Sherman  avenue.  There  were  stop  signs  on  Noyes 
street  for  east  and  westbound  traffic,  but  none  on  Sherman 
avenue  for  north  and  southbound  traffic.   Defendant's 
car,  a  19^9  Mercury,  was  being  driven  by  him  in  a 
southerly  direction  on  Sherman  avenue,  approaching  the 
Intersection  of  Noyes  street.  Petersen,  an  employee  of 
the  Gateway  Engineering  Company,  was  on  his  way  to  do  an 
iron  work  Job  at  the  Wieboldt  Store  in  Evanston,  located 
at  Ridge  and  Oak  streets,  Archibald  was  on  his  way  to 
breakfast  at  a  drug  store  at  Clark  and  Sherman  streets, 
en  route  to  a  nine  o'clock  class  at  school.   It  was  not 
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ralnlng  at  the  time  of  the  accident,  but  the  streets  were 
wet  and  the  pavement  slippery.  There  is  some  conflict 
In  the  evidence  as  to  whether  or  not  there  were  cars 
parked  on  Sherman  avenue.   Starting  from  a  complete 
stop,  Petersen  entered  the  intersection  aft^r  allovjing 
a  car  to  go  north  on  Sherman  avenue  and  then  saw  defendant's 
car  coming,  at  approximately  thirty  miles  per  hour,  from 
a  northerly  direction,   Petersen  continued  to  enter 
the  intersection  slowly,  working  his  clutch  up  and  down, 
Archibald,  driving  south  on  Sherman  avenue,  saw  plaintiff's 
automobile  as  it  was  entering  the  intersection.  He  stated 
that  his  view  was. partially  obstructed  by  cars  northbound 
on  Sherman  avenue.   Immediately  preceding  the  collision, 
Archllbald's  vehicle  swerved  to  the  right  to  avoid  collision. 
Petersen's  car  did  not  swerve  but  continued  straight  in  a 
westerly  direction.   The  impact  occurred  in  the  northwest 
quarter  of  the  intersection,  with  the  front  left  part  of 
Archibald's  car  striking  the  front  right  of  Petersen's, 
turning  it  so  that  it  faced  south  in  the  northbound  lane 
of  Sherman  avenue.  Defendant's  car  stopped  in  front  of 
eastbound  traffic  on  Koyes  street. 

As  the  principal  ground  for  reversal  it  is  urged 
that  plaintiff  was  guilty  of  negligence,  as  a  matter 
of  law,  for  failure  to  exercise  due  care  for  his  own 
safety  as  he  entered  a  designated  through  street,  and  that 
the  court  should  therefore  have  directed  a  verdict  for 
defendant  at  the  close  of  all  the  evidence  or  entered 
judgment  notwithstanding  the  verdict. 
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At  the  time  of  the  accident  plaintiff  was  slxty-slx 
years  old  and  had  driven  a  car  for  about  thirty-five  years. 
He  testified  that  as  he  proceeded  west  on  Noyes  street  he 
came  to  a  dead  stop  before  entering  the  Intersection  of 
Sherman  avenue;  that  he  looked  to  his  right  and  saw  a  car 
going  south  about  a  block  away;  that  he  looked  to  his 
left  and  saw  a  car  about  a  half  block  away  which  passed 
the  Intersection  while  he  was  standing  there;  that  he 
again  looked  to  his  right,  saw  plaintiff's  car  about  half 
a  block  away,  then  looked  to  his  left  to  see  if  any  car  was 
coming  from  the  south  and,  seeing  none,  entered  the  inter- 
section; that."  as  he  reached  the  center  of  the  intersection 
he  again  looked  to  his  right  and  observed  defendant's 
car. "right  close  to  me,   I  was  about  fifty  feet  away  from 
him,   ***  and  he  swung  me  so  hard,  my  car  v.'as  facing  south"; 
that  he  ..was  thrown  completely  away  from  the  left  side  of  the 
car  where  he  had  sat  at  the  wheel,  to  the  door  on  the  right, 
breaking  the  arm  rest  on  the  right  door,  striking  his  head 
and  twisting  his  back  and  side.   Following  the  impact  he 
got  out  of  the  car  and  went  over  to  talk  to  defendant, 
who  said,  according  to  plaintiff's  version,  "'Pop,  I 
couldn't  help  it,  I  was  going. too  fast;  the  roads  were 
too  slippery,  I  couldn't  stop,'" 

Defendant  was  driving  a  19^9  Mercury  in  a  southerly 
direction  on  Sherman  avenue  at  a  speed  of  about  twenty- 
five  miles  an  hour.  He  testified  that  there  were  cars 
parked  intermittently  on  both  sides  of  Sherman  avenue; 


that  when  he  first  saw  plaintiff's  automobile  it  was 
entering  the  intersection;  that  there  was  northbound 
traffic,  as  well  as  some  parked  cars,  that  obstructed 
the  view  from  plaintiff's  carj  that  the  front  left  of 
his  car  hit  the  right  front  of  plaintiff's  automobile; 
that  the  entire  left-hand  side  of  his  car,  the  lights, 
fender,  hood,  bumper,  grilles  and  "my  whole  left  front  was 
struck  and  dented."  Defendant  further  testified  that 
within  about  twenty  yards  of  the  intersection  he 
applied  his  brakes  and  swerved  to  the  right.   He  stated 
that  he  was  about  sixty  feet  away  when  he  first  saw 
plaintiff;  previously  he  had  told  a  police  officer  he 
was  twenty  feet  from  the  intersection  at  the  time. 

The  testimony  of  Peter  Forest,  an  eyewitness  to  the 
accident,  who  was  driving  east  on  Noyes  street,  throws  little 
light  on  the  occurrence.  We  have  examined  the  record 
carefully,  and  although  there  is  some  conflict  in  the 
evidence  of  the  two  principal  witnesses,  we  find  no  support 
for  defendant's  contention  that  plaintiff  was  guilty 
of  negligence  as  a  matter  of  lavj  and  that  his  negligence 
was  the  proximate  cause  of  the  accident.   The  Jury  had  a 
right  to  believe  that  defendant,  by  exercising  ordinary 
care,  had  an  equal  opportunity  to  discover  plaintiff 
and  to  avoid  colliding  with  him.   The  question  of  lookout 
was  obviously  a  problem  for  the  Jury,  to  be  determined 
by  the  credibility  of  the  vritnesses. 

The  remaining  question  relates  to  the  amount  of 
the  damages  awarded.   Defendant  contends  that  the  verdict 
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was  unreasonable  and  excessive.   Upon  this  phase  of  the 
question  It  appears  that  before  the  accident  plaintiff 
was  in  good  health  and  employed  as  an  iron  worker,  an 
occupation  which  required  heavy  lifting.   Upon  his 
arrival  at  home  after  the  accident  he  realized  that  he 
must  have  sustained  a  back  injury  and  that  he  was 
suffering  from  diarrhea.   At  the  time  of  the  trial  he  was 
still  experiencing  diarrhea  and  was  also  extremely 
nervous.   He  constantly  suffered  from  backache  and 
felt  sharp  pain  in  the  area  where  his  back  was  injured, 
had  difficulty  in  getting  up  from  a  sitting  position, 
and  has  been  able  to  do  only  light  work  since  the 
accident.   The  physician  whom  he  first  consulted  pre- 
scribed a  corset  which  plaintiff  wore  up  to  the  time 
of  the  trial,  a  period  of  almost  three  years. 

Two  medical  witnesses  testified  in  his  behalf, 
Dr,  N.S.  Zeltlln,  a  roentgenologist, . interpreted 
several  x-rays  produced  at  the  trial.   He  stated  that 
these  films  showed  flattening  of  the  disks,  and  that 
the  fourth,  fifth  and  sixth  vertebral  bodies  were 
"suffering "as  the  result  of  being  crowded  together.  He 
saiso  found  a  healed  fractured  vertebra  which,  in  his 
opinion,  could  have  been  caused  by  trauma,  and  he  added 
that  a  fracture  of  that  type  usually  causes  pain 
immediately  after  the  accident.   It  xvas  Dr,  Zeltlln' s 
opinion  that  the  fractured  vertebra  could  have  been 
caused  by  a  twist  of  the  body  with  the  muscles  pulled 
violently  by  the  bone. 
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Dr.  L.W,  Shabat,  who  examined  plaintiff  before 
the  ti'ial  and  who  saw  him  on  four  occasions,  testified 
that  there  was  a  marked  restriction  of  the  forward 
bending  of  the  spine  in  the  liimbar  region,  and  that 
the  muscles  in  that  area  were  spastic  and  stiff.  In 
answer  to  a  hypothetical  question  he  stated  that  there 
might  or  could  be  a  causal  connection  between  the 
accident  and  plaintiff's  physical  condition  at  the  time 
of  the  examination;  that  plaintiff  undoubtedly  had  an 
aggravation  of  pre-existing  arthritis,  and  that  colitis 
could  be  the  result  of  a  trauma.   Dr.  Shabat  further 
testified  that  the  disk  pathology  appearing  in  the  x-rays 
could  have  been  caused  by  the  accident,  and  that  an 
aggravation  of  the  disk  condition  is  the  only  explanation 
of  such  pathology.   He  further  testified  that  the  fracture 
of  the  transverse  process  could  have  been  caused  by  the 
accident;  that  the  conditions  he  found  were  permanent; 
that  plaintiff  could  not  attempt  to  do  heavy  work;  and  that 
he  would  continue  to  require  diathermy  and  massage  with 
heat-lamps  treatments,  as  well  as  attention  for  his 
irritated  colon. 

There  is  no  complaint  as  to  any  of  the  instructions. 
The  jury  were  advised  as  to  the  elements  which  they  might 
take  into  consideration  in  assessing  the  amount  of 
damages  to  which  plaintiff  was  entitled.   In  the  light 
of  his  continued  pain,  some  loss  of  work  and  wages,  medical 
expenses,  the  permanency  of  the  injuries  to  which  the 
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physicians  testified — the  fractured  transverse  process, 
the  sciatic  nerve  Involvement,  the  disk  pathology  and 
the  irritated  colon — with  plaintifi's  resultant  limited 
ability  to  work,  we  thlnlc  the  verdict  of  $10,000.00 
was  not  excessive.   The  case  was  fairly  tried,  and  the 
propositions  of  liability  and  damages  were,  as  we  have 
stated,  primarily  questions  of  fact  for  the  Jury  to 
decide.  Accordingly,  the  Judgment  of  the  Municipal 
Court  of  Evans ton  is  affirmed, 

JUDGMENT  AFFIRMED. 
NIEMEYER,  P.J.,  and  BURKE,  J.,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  an  order  of  the  Circuit 
Court  entered  May  12,  1953  denying  their  motion  to 
dissolve  a  temporary  injunction  and  vacate  an  order 
appointing  a  receiver  pendente  lite  granted  on  ex  parte 
application  April  30,  1953»  without  notice  and  without 
bond.   Pending  the  appeal,  we  granted  defendants'  m.otion 
to  stay  the  force  and  effect  of  the  interlocutory  order, 
upon  the  filing  of  a  bond  in  the  amount  of  %^OQO,OQ, 
conditioned  to  pay  any  costs  awarded. 

The  verified  complaint, upon  which  these  orders 
were  entered,  alleged  that  on  December  23,  1952  plaintiff 
entered  into  an  agreement  with  the  corporate  defendant,  of 
which  George  J,  Blosten  is  a  principal  officer  and  stock- 
holder, for  the  manufacture  of  house  trailers.  Attached 
to  the  complaint  is  a  written  document  entered  into 
betvjeen  the  parties,  which  plaintiff  construes  as  an 
agreement  creating  a  joint  enterprise  wherein  plaintiff 
was  to  share  profits  on  the  basis  of  fifty  dollars  for 
each  trailer  manufactured.   It  is  further  alleged  that  by 
virtue  of  the  agreement  a  fiduciary  relation  was  created 
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between  the  parties,  and  that  Blosten  caused  the 
corporate  defendant  to  breach  the  agreement  in  the 
following  i*espects:   it  has  refused  to  employ  salesmen; 
it  has  refused  to  permit  the  manufacture  of  more  than  two 
trailers  a  week,  although  the  capacity  of  the  plant 
is  not  less  than  ten  trailers;  it  has  threatened 
officers  of  the  plaintiff  that  unless  they  agreed  to 
abandon  the  enterprise  it  would  refuse  to  permit  the 
manufacture  of  more  :^han  one  trailer  a  month,  although 
it  had  been  offered  a  favorable  contract  by  third  parties; 
it  has  attempted  to  coerce  plaintiff's  agents  Into 
breaking  the  agreement;  it  has  shipped  property  belonging 
to  the  joint  enterprise  out  of  this  jurisdiction  to 
defeat  plaintiff's  rightful  claims;  it  has  threatened 
to  dispose  of  the  remaining  assets  of  the  enterprise, 
including  sixteen  fabricated  house  trailers  at  addresses 
other  than  on  the  leased  premises;  and  it  has  carried 
on  negotiations  with  third  parties,  without  consultation 
with  the  officers  of  plaintiff,  for  the  purpose  of 
obtaining  secret  profits.   Plaintiff  asserts  that  as  a 
result  of  these  actions  on  the  part  of  Blosten  and 
the  coriporate  defendant,  plaintiff  has  suffered  damages 
to  the  extent  of  -p^OjOOO.OO,  and  it  states  that  a  con- 
tinuation of  such  practices  will  cause  it  to  lose  its 
interest  in  the  alleged  Joint  enterprise.   No  allegation 
is  made  as  to  the  insolvency  cf  either  or  both  of  the 
defendants.   The  relief  sought  is  for  an  accounting. 
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damages  and  dissolution  of  the  joint  adventure. 

The  dociiment  attached  to  the  complaint  has  the 
attributes  of  a  lease  rather  tha.n  an  agreement  for 
a  joint  adventure.  Among  the  covenants  contained  therein, 
the  corporate  defendant  agrees  to  pay  "rent  for  said 
sublet  premises  and  the  renting  of  the  machinery  and 
fixtures,  payable  at  the  rate  of  fifty  dollars  (S50.OO) 
per  each  house  trailer  produced. at  the  above  address  and 
payable  in  monthly  installments  ,  ,  ,"   It  provides  that 
the  corporate  defendant  Is  to  keep  the  premises  in  repair, 
not  to  hold  plaintiff  liable  for  damages  resulting  from 
failure  to  repair  or  to  use  the  premises  in  such  manner 
as  will  increase  the  rate  of  insurance,  nor  to  sublet 
without  permission.  An  elevenrparagraph  rider  attached 
to  the  principal  document  sets  out  additional  terms  of 
the  agreement  relating  specifically  to  the  underlying  lease. 
Including  an  option  to  "lessee"  to  purchase  the  machinery 
and  the  fixtures  on  the  premises  at  the  end  of  the  leasing 
period  for  ^500,00,  and  a  provision  for  the  delivery  to 
lessee  of  the  Inventory  on  hand  as  an  Inducement  to 
enter  into  the  lease.   In  the  rider  the  parties  are 
referred  to  as  lessor  and  lessee. 

The  complaint  and  the  relief  sought  are  based  on  the 
theory  of  a  joint  adventure.  We  have  carefully  examined 
the  written  agreement  and  are  satisfied  that  the  only 
relationship  existing  between  plaintiff  and  the  corporate 
defehdant  is  that  of  landlord  and  tenant.   It  shows  on  its 


face  that  plaintiff  hafe  no  proprietary  Interest  in  dny 
assets  of  defendant  or  In  any  Joint  adventure;  its 
remedy,  if  any,  is  at  law  for  all  wrongs  asserted. 

The  grahting  of  the  temporary  injunction  precluded 
defendant  from  disposing  of  its  own  property,  and  the  effect 
thereof  was  to  hold  defendants'  assets  for  levy  pending 
the  possibility  of  a , money  judgment.  This  procedure  was 
held  to  be  an  improper  use  of  an  injunction  as  early 
as  1857  in  Phelps  v,  Foster,  18  111.  309,  and  in 
Dunham  v.  Kauffman.  385  111.  79,  the  court  held  that 
there  can  be  no  such  thing  as  an  equitable  attachment. 

Moreover,  it  has  repeatedly  been  held  that  a  temporary 
injunction,  being  a  drastic  remedy,  should  be  granted 
only  under  extraordinary  circiimstances,  and  that  the 
statutory  requirement  of  notice  and  bond  should  be 
waived  only  when  a  clear  case  is  shown  on  the  face  of 
the  complaint  indicating  the  need  for  this  waiver.  The 
propriety  of  granting  a  temporary  injunction  without 
notice  and  without';  bond  was  squarely  raised  in  Lee  v, 
Morris  (Abst.),  326  111.  App.  555,  where  the  court  made 
the  following  pertinent  observation:   "The  fact  that  the 
order  granting  the  injunction  makes  .a  finding  that  the 
writ  shall  'for  good  cause  shown,  issue  without  bond,' 
avails  nothing  unless  cause  is  shown  by  the  record,  Wagner 
V,  Okner, [306  111.  Apr-.  6OI],   The  issuance  of  an  injunction 
without  giving  a  bond  rests  largely  in  the  discretion  of  the 
court;  nevertheless,  a  sufficient  showing  must  be  made 
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on  which,  to  b^ise  the  discretion,   C-rossman  v,  Grossman, 
[30^  111.  App.  507].   ...   To  justify  excusing  the 
bond  on  the  ground  that  dsferidant  was  secured  against 
loss  through  the  Issuance  of  the  Injunction,  because 
the  plaintiff  had  sufficient  means,  to  respond  In  damages 
(Welnsteln  V.  Levin,  [317  HI.  App.  383],  ^5  N.E.  (2d)  89I), 
the  complaint  or  the  affidavit  supporting  the  same  should 
contain  facts  showing  the  financial  condition  of  the 
plaintiffs  to  the  extent  that  a  fair  inference  could  be 
drawn  that  defendant  would  be  Just  as  v;ell  protected 
as  though  bond  were  given. "  The  Instant  bond  clearly 
shox/s  on  its  face  that  these  conditions  did  not  prevail. 
The  statute  provides  for  a  bond  In  order  to  protect 
defendant  In  the  event  of  the  dissolution  of  the  Injunction, 
In  the  instant  case  plaintiff  states  that  "the  aforesaid 
wilful  acts  by  defendants  have  placed  plaintiff  in  such  a 
precarious  financial  position  that  today  it  does  not  have 
any  funds. "  Rather  than  excuse  a  bond,  this  statement 
clearly  indicates  the  heed  for  one. 

Nor  does  the  complaint  Justify  the  issuance  of 
an  injunction  and  the  appointment  of  a  receiver  without 
notice  to  defendants.   No  allegation  of  Insolvency  is  made; 
plaintiff  merely  alleges  that  defendants  are  disposing  of 
property  which,  according  to  the  complaint,  belonged  to 
the  corporate  defendant;  there  is  no  allegation  that 
defendants  are  disposing  of  any  property  or  assets  belonging 
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to  plaintiff  whlchaire  subject  to  the  corporate 

defendant's  leasehold. 

There  is  ample  authority  for  the  rule  that  the 
purpose  of  a  preliminary  injunction  is  largely  to 
preserve  the  rights  of  the  parties  in  status  quo  until 
the  cause  can  be  ;disposed  of  on  the  merits,  Almon  v. 
American  Garloadlng  Corp.,  380  111.  52^1-;  Gas  sidy  v.  Triebel, 
337  111,  App.  117.   In  the  instant  case  the  status  quo 
was  that  of  a  corporate  defendant  in  possession  of  its 
assets  and  under  no  prohibition  with  resjf>ect  to  the  sale 
or  disposition  thereof.  By  the  order  of  the  court 
the  corporate  defendant's  property  was  seizedj  it  was 
deprived  of  possession  and  even  of  title,  the  receiver 
having  been  authorized  to  sell  the  products  of  the 
business.  The  injunction  restrained  the  corporate 
defendant  from  continuing  its  business  in  the  ordinary 
course.  This  certainly  was  not  a  preservation  of  the 
status  quo. 

In  the  light  of  these  conclusions,  we  hold  that 
the  order  for  a  temporary  injunction  and  the  order  for  a 
receiver  were  improvidently  entered.  Accordingly,  the 
order  denying  the  defendants'  motion  to  dissolve  the 
temporary  injunction  and  vacate  the  order  appointing  a 
receiver  should  be  reversed,  and  it  is  so  ordered, 

ORDER  REVERSED. 

NIEMEYER,  P.  J,,  and  BURKE,  J,,  Concur. 
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APPELLATi:   COU.-.T 


General  To.   9905 


STATE  OF   ILLIbv-IS 

THIIlu   DIST,nCT 

OCTOBER  TEH1'.:,A.D.1953        3  5  1    I«Ae     514 

A'.;enda  Kc.    9 


Sternberg.  LiredaiTH',   Gori.[)6ii2',   a 
Corporation, 

Claimant-Appellant , 


vs, 


Estate  of  V»illiaf.!  F.  Sternberg, 

Defendant-Appellee, 


Appeal  from  tne 
Circuit  oourt  of 
Ford  County 


Wheat,   J. 

Plaint  if  f-at,pellant,  Sternberg  Dredging  Co.,  a  Delaware 
Corooration  in  process  of  dissolution,  ixled  in  the  County  Court 
of  Ford  Oo.mty  its  claim  ar,ainst  the  entate  of  William  r .  Dternoerfe. 
deceased,  defendant-aopellee,  for  payment  of  two  promissory  notes 
executed  by  "C  H.  Sternberg;  ileirs,  by  W.  /.  Sternbor-,  Agont" 
and  payable  to  olaintiffs  order.   The  clai..  alleged  onat  •Wiliiara  F. 
Sternbero;,  also  known  a?  '" .  F.  Sternberg,  was,  at  c-ne  time  of  ex- 
ecution of  the  notes,  one  of  the  neirs  of  C.  K.  Sternberg  and  as 
such,  jointly  and  severally  liable  for  .ayment  thereof  or  in  the 
alternative,  if  he  had  no  authority  to  execute  the  notes  as  asent, 
he  was  liable  on  his  warranty  of  authority. 
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From  a  judgment  for  417,750.41  entered  by  the  County  Court 
in  Plaintiff's  favor,  defendant  appealed  to  the  Circuit  Court  of 
Kcrd  County  where,  upon  a  trial  de  novo,  one  of  several  affirmative 
defenses  interposed  by  defendant  was  sustained  and  judgment  entered 
in  its  favor  from  which  judgment  plaintiff  appeals. 

Volximinous  pleadings  consirsting  of  the  claim,  defendant's 
affirn/Htive  defenses  thereto  and  plaintiff 'f5  replies  raised  in 
substance  the  following  issues:   1,  whetner  the  action  could  be 
maintained  at  a  time  when  plaintiff's  certificate  of  authority  to 
do  business  in  Illinois  had  been  revoked,  plaintiff  having  there- 
tofore instituted  proceedings  for  voluntary  dissolution  in  the 
state  of  its  domicile,  2,  Whether  the  transaction  resulting  in 
execution  of  the  notes  was  ultra  vires  as  to  plaintiff,  and  in 
particular,  whether  plaintiff  is  a  foreign  corporation  engaged  in 
the  business  of  loaning  money,  3.  Whether,  in  view  of  the  alle- 
gation that  Herman  J.  Sternberg  owned  all  of  the  sto  k  in  the 
plaintiff  corporation  and  of  the  admitted  fact  that  he  was  one  of 
the  heirs  of  C,  H,  Sternberg,  in  whose  name  the  notes  were  made, 
he  was  in  effect  both  maker  and  payee  of  the  notes,  thereby  dis- 
charging them,  4«  Whether  thd  monies  advanced  on  the  notes  were 
in  connection  with  a  oartnership  transaction  and  the  notes  col- 
lectible only  after  a  partnership  accounting, 
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At  the  trial,  documentary  evidence  only  was  Introduced  pri- 
marily relating  in  substance  to  plaintiff's  corrorate  status  and 
to  the  business  relationship  among  the  C,  H,  Sternberg  heirs.  At 
tne  conclusion  thereof  the  Circuit  Court  rendered  its  written  opin- 
ion directing  that  plaintiff's  claira  be  dismissed  because  of  its 
incapacity,  under  111,  uev,  Stat,  1951»  Ch,  32,  Sec,  157,14-2,  to 
maintain  a  suit  in  the  court  of  this  State  resulting  from  its  fai?L- 
ure  to  pay  certain  franchise  taxes  and  file  certain  annual  reports. 
Thereafter,  with  leave  of  Court,  plaintiff  filed  its  motion  to  va- 
cate the  judgment  and  grant  a  new  trial,  reciting  therein  its  in- 
tention to  file  such  annual  reports  and  pay  such  franchise  taxes 
as  might  be  due  under  Illinois  law  in  order  to  obtain  reinstatement 
of  its  certificate  of  authority  to  do  business  in  Illinois,  which 
motions  were  denied. 

The  chronological  sequence  of  events  relevant  to  the  ques«* 

tion  whether  plaintiff  can  maintain  its  suit  is  as  follows: 

'\ 

June  15,  1926,  plaintiff  was  incorpore(ted  in  Delaware, 

October  14,  1941 ,  plaintiff  was  authorized  to  do  busi- 
ness in  Illinois, 

January  12,  1943,  and  January  27,  19^+3,  tne  notes  sued 
upon  were  executed, 

October  21,  1949,  plaintiff  ana  its  stockholders  took 
action  to  dissolte, 

October  24,  1949,  plaintiff  filed  a  certificate  of 
dissolution  in  the  office  of  the  Secretary  of  State 
of  Delaware, 

July  5,  1950,  plaintiff's  claim  on  the  notes  in  ques- 
tion was  filed  in  the  County  Court  of  Ford  County, 

November  15,  1950,  plaintiff's  certificate  of  author- 
ity to  transact  business  in  Illinois  was  revoked  by 
the  Illinois  Secretary  of  State  for  failure  to  file 
its  annual  report  and  pay  its  franchise  tax  for  the 
year  1950, 
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February  25,  1952,  plaintiff's  claim  was  allowed  by 

order  of  County  Court, 
March  13,  1952,  bond  on  appeaj.  to  Circuit  Court  of 

Ford   County  v/as  approvedo 
December  19,  1952,  judgment  was  entered  as  of  December 

2,  1952,  dismissing  plaintiff's  claim. 

Plaintiff  urges  that  Section  142  of  the  Illinois  Business 
Corporation  Act  (111,  uev,  Stat,  1951,  Ch,  32,  ^ec.  157,142)  which 
inhibits  a  foreign  corporation  "required  to  pay  a  franchise  tax.., 
under  this  nCt"  rrom  maintaining  an  action  or  auit  is  wholly  in- 
applicable in  this  case  and  taat  the  Circuit  Court  erred  in  holding 
to  the  contrary.  To  sustain  this  position  plaintiff  contends  that 
the  effect  of   the  filing  of  the  above  noted  certificate  of  disso- 
lution in  the  office  of  the  Delaware  Secretary  of  otate  is  govern- 
ed by  the  law  of  plaintiff's  domicile,  the  pertinent  provision 
thereof,  as  pleaded  in  plaintiff's  reply,  being  as  follows: 

"All  (dissolved)  corporations. . .shall, , .be  con- 
tined  for  the  term  of  three  years  from, . .dissolution 
...for  the  purpose  of  prosecuting  and  defending  suits 
by  or  af^ainst  them  and  of  enabling  them  gradually  to 
settle  and  close  oiieir  business, .  .but  not  for  the 
purpose  of  continuing  the  business  for  which  said 
corporation  shall  have  been  established..."   (Delaware 
Laws, 1941,  Ch. 132, Sec, 11) 

Plaintiff  contends  that  by  force  of  the  foregoing  Delaware 
statute  its  authority  to  transact  business  anywhere,  Illinois  in- 
cluded, exceot  for  winding  up  its  a£Biirs,  terminated  immediately 
upon  filing  of  the  certificate  of  dissolution  and  that  its  lia- 
bi5.ity  to  pay  the  Illinois  franchise  tax,  imposed  by  Section  133 
of  the  Act  (111, k^v, Stat, 1951, Ch, 32, Sec, 157. 13S),  terminated  simul- 
taneously because  such  tax  is  imposed  only  on  "each  foreign  corpor- 
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atlon  authorized  to  transact  business  in  this  state..,",  thereby 
in  tarn  relieving  plaintiff  of  any  incapacity  to  sue  imoosed  by 
Section  142  of  the  Act  (111, Rev, Stat. 1951, C|:o32, Sec, 157. 142). 

Plaintiff  points  out  moreover,  that  while  its  authority 
to  continue  to  transact  business  v;as  terminated  by  the  law  of  its 
domicile  upon  filing  of  the  certificate  of  disrolution,  the  Delaware 
statute  specifically  affirms  the  power  and  authority  of  a  Delavmre 
corporation  to  prosecute  suits  for  a  terns  of  three  years  after  issu- 
ance of  such  certificate.  As  the  action  in  the  instant  case  was 
commenced  within  tvfo  years  from  date  of  filinr  of  the  certificate 
of  dissolution,  which  is  within  the  limitation  period  prescribed  by 
Section  94  of  the  Illinois  Corporation  Act  ( 111, uev. Stat. 1951, Ch, 
32, Sec. 157.94) ,  no  issue  has  arisen  on  this  appeal  as  to  the  time- 
liness of  plaintiff's  action. 

Finally,  it  is  urped  that  instituting  and  prosecuting  court 
action  does  not  constitute  "transacting  business"  within  thd  mean- 
ing of  Section  142  of  the  Act  (111. Rev. Stat. 1951, Ch. 32, Sec. 157. 142) 
so  that  plaintiff  is  not  on  that  account  required  to  pay  the  fran- 
chise tax  imposed  by  Section  U'^  of  the  Act  (111. itev. Stat. 1951, Chao, 
32, Sec. 157. 13^)  in  order  to  maintain  its  action. 

It  appears  well  established  by  the  decisions  in  this  State 
that  "transacting  business"  as  used  in  the  Corporation  Act  refers 
only  to  the  transacting  of  the  ordinary  business  in  which  the  cor- 
poration is  engaged  and  does  not  include  acts  not  constituting  any 
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of  its  ordinary  business  such  as  inatituting  and  prosecuting  actions 
in  courto  (/ilperia  Geaient  Co,,  v«  Jenkins  Co,,  244  111,354,  iiee  also 
1  ill.Bus  Corp, act  Annot,,/«ll),  in  the  Alpena  cfcae  plaiiTtiff  brought 
suit  in  an  Illinois  court  to  recover  on  a  foreign  judgiaent.  The 
Supre/fie  "joart  neld  that   neitner  an  isolated  business  transaction 
within  this  btute  nor  the  bringing  of  suit  coustitv^ted  transacti;»g 
busiaeas  in  t-^is  jtate  aud  that  therefore^  plaintiff,  a  foreign  coi-- 
poration,  vjas  r.ot  i-equired  to  co:upl/  with  the  statute  then  in  force 
relating  to  tae  admission  to  this  Ltate  of  foreign  corporations  for 
the  purpose  of  doint;  business  in  order  to  .iiainttiin  its  action.  In 
this  decision  the  buprenie  Court  distinguished  United  Lead  Go,  v,^r_vV 
Reedy  Elevator  Mfg,  Co,,  222  111,199,  where  it  was  neld  that  the 
plaintiff  could  not  maintain  action  in  tne  courts  of  this  otate 
because  it  had  teen  transacting  business  here  in  violation  of  the 
statute  relating  to  admission  of  foreign  corpoiatio-'is. 

Plaintiff  also  relies  upon  the  decisioii  of  tiie  jupreme  Court 
in  /^Art  vvorks  v..  Picture  *''rame  varies,  264  111,610,  wherein  plaintiff 
brought  suit  in  this  State  without  first  obtaining  a  license  to  do 
business  here.  The  prituary  question  in  that  case  v/as  v/hether  plain- 
tiff, in  fact,  was  ongageo  in  business  in  this  State,   In  the  course 
of  its  opinion  tae  Court  remarked  as  follows:   "A  foreign  corporation 
which  has  not  been  transacting  business  in  Illinois  in  violation  of 
(the  Act  of  1905  relating  to  the  right  of  foreign  corporations  to 
transact  business  in  Illinois)  is  not  required  to  comply  witii  its 
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provisions  before  it  can  sue  in  the  state  courts," 

In  the  instant  case  the  record  fails  to  show  v/liat  acts,  if 
any,  plaintiff  has  done  in  this  State  which  constitute  "transact- 
in,s^  business"  within  the  meaning  of  the  Corporation  Act  and  there 
is,  therefore,  necessarily  no  suggestion  that  it  nas  been  "trans- 
acting business"  in  violation  of  the  Act.   It  accordingly  appears 
that  if  the  statement  of  the  Supreme  Court  in  the  Art  Works  case, 
quoted  above,  is  an  accurate  expression  of  the  law  under  the  ex- 
isting Corporation  Act,  plaintiff  is  not  barred  from  maintaining 
suit  in  tha  instant  case  and  that  this  is  so,  ireespective  of  any 
supposed  effect  upon  its  authority  to  do  business  resulting  from 
filing  of  the  Delaware  certificate  of  dissolution.  For  the  same 
reason,  it  is  clear  that  plaintiff  is  not  barred,  as  defendant 
apparently  contends,  from  maintaining  its  action  by  Section  125 
of  the  present  Act  ( 111, Hev. Stat, 1951, Ch,32, Sec, 157. 125)  which 
provides: 

"Wo  foreim  corporation  transacting  business  in 
this  Stai.te  v/ithoiit  a  certificate  of  authority  ^.hSill 
be  permitted  to  maintain  an  action  at  law  or  in  equity 
in  any  court  of  tnis  ;j'tato,  until  such  corporation 
shall  have  ootainod  a  certificate  of  authority," 

It  is  to  bfc  noted,  however,  that  Section  142  oi'  the  Act 
(111.  iev, Stat, 1951, Ch. 32, Sec, 157. 142)  ,  which  similar  to  Section 
125  (111. xiev. Stat. 1951, Ch, 32, Sec,157, 125)  in  restricting  the 
ri^-rht  of  a  corporation  to  maintain  court  action,  imposes  the  re- 
striction in  circumstances  differing  in  terms  from  those  mentioned 
in  Section  125  of  the  Act,  Moreover,  it  does  not  appear  that  any 
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statute  similar  to  bection   lk2  of  tue  presfciit  Act    (ill,jtev,,jtat» 

1951,Ch,J2,Sec«157«142)  was  under  consideration  uy  the  Coux-t  in 

the  Art  Works  case.  It,  ^any   oe  assuxuea  on  tue  authority  of  tne 

Alpena  Gecient  caaa  tat^t  a  forei&n  corporation  wnicn  nas  never  done 

or  qualified  to  ao  butjinesa  in  this  State  may  sue  in  Illinois 

courts  wltnout  first  obtaining  a  certificate  of  authority  to  do 

businesda   It  remains  to  be  considered,  however,  to  wiiat  extent 

this  result  is  changed  by  adding  the  additional  factor  shown  by 

this  record,  vias,,  that  the  plaintiff  formerly  was  authorized  to 

do  business  in  thxs  state* 

Section  1/4-2  of  tnc  Illinois  Business  Corporation  ACt  (111, 

Rev,  Jtat,lyi>l,Gh«32,3oc.l57t  l^-i ) ,  so  far  as  reiev-int  here,  is  in 

terais  as  follows: 

"i'Jo  corporation  required  to  pay  a  fraiicnise  tax 
...under  this  Act  shall  maintain  any  action  at  law 

...until  all  sucii  fi-aacUise  ttixea. .  .have  been  uaid 
in  full." 

It  is  Section  138  of  the  Act  (111. Rev. Stat. 1951, Ch, 32, 
3ec.l57«>138)  which  prescribes  Wiiat  ioreign  corporations  are  re- 
quired to  pay  a  franchise  tax: 

"Each  foreign  corporation  authorized  to  trans- 
act business  in  tnis  otate  shall  oay^(dJ  an  annual 
franchise  tax  during  the  month  of  July  of  each  year 
in  which  the  corporation  is  required. . .to  file  an 
annual  report." 

Section  115  of  the  Act  (111. Rev. Stat. 1951, Ch. 32, Sec. 157. 115) ,  in 
turn  provides: 

"Each  foreign  corporation  authorized  to  trans- 
act business  in  this  State  shall  file,  within  the 
time  prescribed  by  this  Act,  an  annual  report..." 
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and  Section  116  (111. Rev, Stat, 1951, Ch. 3?, Spc. 157. 116)  provides: 

"Such  annual  renort  of  a  foreJ  ?r.  corporation 
shall  be  delivere-i.,  .between  the  i5thi  day  of  Jan- 
tt«ry  ftnd  the  last  day  of  Febriutry  of  each  year," 

From  the  foregoing  interrelated  provivsions  of  the  Act  it 
is  clear  that  the  restriction  unon  maintaining  suit  prescribed  in 
Section  li+2  applies  to  foreign  corporations  "authorized  to  trans- 
act busincfis  in  this  state''  which  have  net  paid  in  full  the  fran- 
chise taxes  due  under  the  several  provisions  of  the  Act,   ('ll. 
Rev. Stat. 1951, Ch, 32, Sec. 157. 138-140),  It  is  apparent  from  the 
evidence  that  plaintiff  did  not  pay  any  franchise  tax  for  the  year 
1950  prior  to  entry  of  jud^-ment  by  the  Circuit  Court  and  it  is  net 
•denied  that  pajTnent  tnereof  w?.s  required  by  the  Act  if  plaintiff 
was  "authorized  to  transact  business  in  this  State". 

Consecjuently,  it  is  the  r.eaning  of  tliis  phrase  which  is 
ultiKately  at  issue  in  determininfj,  the  applicability  of  the  re- 
striction ir?ipored  by  Section  142  of  the  Act  and  that  neaninf,  is  to 
be  determined  frort.  analysis  of  the  relevant  provisions  of  the  Act. 

A  foreign  corporation  may  become  "authorized  to  transact 
business  in  this  Jitate"  by  "procuring  a  certificate  cf  authority 
50  to  do  from  the  Secretary  of  State"  (Ill.r.ev,itatol951,Ch.32, 
Sec •157.102)  in  accordance  with  the  procedure  detailed  in  Sedtions 
106  and  107  of  the  Act.   { 111, Rev. Stat. 1951, Ch. 32, Sec. 157. 106  and 
157.107).  It  appears  from  Sections  103  and  108  of  the  Act  that 
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once  such  certificate  of  authority  is  issued  the  issuee  remains 
authorized  tc  transact  business  in  this  State  "until  a  certificate 
of  revocation  or  of  withdrawal  shall  have  been  issue i  as  provided 
in  this  Act"o   (111, Eev, Stat. 1951, Ch. 32, Sec. 157. 103  and  157.106). 
The  certificate  may  be  revoked  by  the  Illinois  Secretary  of  State 
on  one  of  the  several  p-roundB  stated  in  Section  122  of  the  Act 
(111. Hev. Stat, 1951, Oh. 32, Sec. 157. 122)  or  the  corporation  may,  of 
its  own  motion,  withdraw  from  the  state  ift  accordance  with  oroced^' 
ure  detailed  in  Sections  120  and  121  of  the  Act.   (111. nev. Stat. 1951, 
Ch. 32, Sec, 157. 120  and  157.121),   "Upon  the  issuance  of  such  certifi- 
cate of  withdrawal  (111. Rev. Stat. 1951, Ch. 32, Sec. 157. 121)  (or)  of 
revocation  (111  .i^.ev. Stat. 1951, Ch, 32, Sec. 157.123  )  the  authority  of 
the  corporation  to  transact  business  in  this  State  shall  ceare," 

In  addition,  it  appears  that  the  authority  of  n   foreign 
corncration  to  transact  business  in  this  State  may  terminate  with- 
out issuance  cf  such  certificate  if  the  corporation  if,  by  its 
charter,  of  lirr-ited  duration,  "Under  the  present  Act  a  certificate 
of  authority  is  considered  as  terminating  at  tne  time  of  the  expir- 
ation of  the  existence  of  tne  corporation  as  set  forth  in  its  appli- 
cation for  such  certificate,"   (1  111, Pus, Corp. Act  Annct.3?^7).  V^hile 
it  might  be  urged  by  analogy  that  the  authority  should  likewise  ter- 
minate upon  expiration  of  the  existence  of  the  corporation  resulting 
from  its  dissolution,  there  is  a  significant  difference  on  which 
the  analogy  falls.  If  the  corporation  is  of  limited  duration  that 
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fact  is  required  to  be  shown  in  the  application  for  certificate  of 
authority  (111, Rev. Stat, 1951, Ch, 3*^,260, 157. 106c) .  Consequently, 
at  all  tirneo  after  issuance  of  the  certificate  of  authur&^y  in  such 
case  it  vrill  appear  of  record  that  the  certificate  is  lin.iteci  and 
the  Secretary  of  State  iray  act  accordingly  in  asserting  liability 
for  paynent  of  taxss.   If,  as  in  the  usual  case,  the  corporate  dur- 
ation is  not  liirited  the  certificate  of  authority  apparently  coii- 
tinues  in  force  for  an  indefinite  cirae.  The  only  iiieanL  of  teriuin- 
ating  the  axithority  which  the  Act  appears  to  recognize  in  suca  case 
are  revocation  or  withdrawal  through  the  procedures  iiidicuted  above, 

Based  upon  consideration  of  the  fore^^oing  interrelated  sec- 
tions of  the  Act,  it  is  the  opinion  of  this  v":Dj.rt  thao  a  foreiga 
corporation  becomes  "authorized  to  tr^xisact  business  in  this  iJtate" 
within  the  neaning  of  Section  lA-2  of  the  net  (11  l.nev. Stat. 1951, 
Ch. 32, Sec, 157. 142)  only  upon  the  I^oriual  issuance  of  a  certificate 
of  authority  ?r.d  that,  lixiless  the  corporation  is  of  li;:iited  dura- 
tion, its  authority  terminates  or  "ceasei;"  only  upoi;  the  fcriual 
issuance  of  a  certificate  of  revocation  or  vatrxdrawal. 

None  of  these  sections  require  or  warraj:it  inquiry  into  the 
question  whether  the  corporation,  is,  in  fcict,  doing  business  in 
this  State  except  in  so  far  as  its  failure  so  to  do  is  one  of  the 
grounds  for  rcrvocation  of  its  certificate  of  authorityo  Neither, 
in  the  ooiniou  of  this  Court,  does  thd  question  whether  a  foreign 
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comoratiOB  is  authorized  to  transact  business  require  or  warrant 
inquiry  into  the  question  of  its  power,  as  distinguianed  from  its 
authority,  under  the  substantive  laws  of  this  Statd  or   tnat.  of  its 
domicile  to  transact  business  p;enerally. 

The  distinction  between  the  concepts  authority  and  pov.er  is 
inherent  in  the  Act.  Section  103  (111. Rev. Stat. 1951, Ch. 32, Sec. 
157.103)  "Powers  of  Foreign  corporation",  provides  that  a  foreign 
corporation 

"shall... en jov  the  same,  but  no  p;reater,  ri^ihts 
and  privilef^es'a'o  a  domestic  corporation  orgar.i zed 
for  the  "uT'iopes  set  forth  in  (its)  application 
(for  certificate  of  authoi-ity  to  transact  business 
in  this  State)." 

It  is  clear,  however,  not  only  from  the  remaining  language  of 
Section  103  (111. Rev, Stat. 1951, Ch. 32, Sec. 157. 103 ) ,  but  also  from 
the  detailed  nrovisions  noted  above  relating  to  the  issuance  of  a 
certificate  of  authority  to  transact  business  in  this  State  that 
such  of  itr  oowers  as  are  necessary  for  it  to  "transact  business" 
shall  not  be  exercised  unless  a  certificate  of  authority  for  tiiat 
puroose  has  been  issued  by  the  Illinois  Secretary  of  State, 

The  same  distinction  is  manifest  in  Section  112  of  the  ACt 
(111, P.ev. Stat. 1951, Ch. 32, Sec. 157. 112)  which  directs  that  "each 
foreign  corporation  authorized  to  transact  business  in  this  State, 
whenever  its  articles  of  incorporation  are  amended,  shall  forthwith 
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file  in  tne  office   of  the  (Illinois;  Secretary  of  itate  a  copy  of 
such  amefidment..."  X.ae  same  section  recogni'^.es  tliat  toe  powers  of 
a  foreign  corporation  i^ay  ba  enlarged  oy  such  amendiasat  but  directs 
that  the  required  liling  oi   a   copy  of  such   aniendmeuv,  "saail  noX,   of 
itself  enlarge  or  ..Iter  one  purpose  or  purposes  which  such  corpora- 
tion i3  authori2,ea  co  pursue  in  ui.e  transaction  of  business  in  this 
State..."  lo  tue  contrary,  the  exercise  of  such  enlarged  £oy.ers 
must  firso  be  authori^j^u  through  the  Issuance  of  an  ai^isnded  certi- 
ficate  of  authurity  in  accordance  with  oection  114  of  the  iict. 
(Illor.ev'.Stat.i^>l,Ch,32,  jfcC.lS'7«114]. 

Upon  plaintiffs,  filing  with  tne  Ijelaware  Secretary  of  State 
of  tne  above  noted  certificate  of  dis&olution,  plaintiff,  ic  may 
be  conceded,  iramediately  lest  its  oov^'ex-  to  carry  on  busi.ness  trans- 
actions in  tne  sense  taat  such  transactions  altucugL  fcri-tlly  con- 
surrLmaied  by  it  tnereafoer  might  have  been  avoided  in  action  by  in- 
terested parties,   xt  aoeis  not  follow,  uowe/er,  that  upon  filing 
of  that  certificate  it  automatically  lost  its  "authority  to  trans- 
act business  in  tais  State  '  within  tne  meaning  of  Section  U-i  of 
the  Act  imposing  the  franchise  tax  (Ill.afcV.otat.l951,uh.3-,-ec. 
157. U2j.  ^s  «  matter  of  recora  it  reuiained  "authorised  to  trans- 
act business  in  this  state'  as  it  had  been  since  the  issuance  of 
its  certificate  of  authority  therefor  so  long  as  that  certificate 
was  not  revoked  or  surrendered.  The  filing  of  the  Delaware  cer- 
tificate of  dissolution  did  not  and  could  not  revoke  the  Illinois 
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certificate  of  authority  or  expun^-e  the  record  of  It,  The  latter 
remained  outstanding  at  least  .oon  the  records  of  tiie  Illiiiois 
Secretary  of  State  and  so  remained  until  revoked  because  of  al-nin- 
tiff's  failvire  to  >ay  its  franchise  tax  and  file  its  annual  report. 
Plaintiff  might  have  avoided  this  result  by  withdrawinii  from  this 
State  in  accordance  wit'n  the  proviaicna  of  Section  120  of  the  Act 
(  111, Rev, Stat, 1951, Ch. 32, Sec. 157. 120)  which  would  have  entailed 
surrender  of  Its  certificate  of  authority  to  transact  business 
here,  and  the  filing  of  a  fin&l  report  and  payriient  of  such  unpaid 
franchise  taxe?  *s  mi.<5ht  have  then  been  due. 

This  it  did  net  d'^  nnd  consequently,  in  the  opinion  of  this 
Court,  for  the  reasons  li-dicated  above,  pluiraiff  rersaiaed  "'auth- 
oriaed  to  trar.saot  business  in  This  Sbate"  wituin  the  meaning  of 
Section  142  of  the  Act  in  spite  of  the  filinf,  of  the  Delaware  cer- 
tificate.  .'Vccordir.i^ly,  It  v<as  required  to  pay  an  aunual  franciise 
tax  in  conro3rr"'.ty  with  Section  133  of  the  \ct  until  T.heisfuance  hy 
the  JTlinois  Secretary  of  State  of  Aacertificate  of  rtivocation  of 
authority.   Therefore,  by  the  express  teres  of  Section  142  it  could 
not  maintaiii  tliis  uctiou  uatil  it  had  paid  all  such  franchise  taxes 
in  fail.  To  coaclade  other'i-:ise  would  relieve  plaintiff  of  liabil- 
ity for  payment  of  franchise  tax  which,  by  implication  at  least,  it 
concedes  would  •  y  due  if  the  Delaware  certificate  of  dissolution  had 
not  been  filed  v/hich,  of  course,  was  the  result  of  plaintiff's  vol- 
untary action. 

In  support  of  its  motion  for   a  new  trial  and  to  set  aS^ide 
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tha  judrrment  wrrairfit  it,  r>.laintlff  ur^ed  before  the  tjircult  Court  and 
has  contended  or  tbJ.s  fpnesl  that  even  thouE'ih  it  Is   renuirer,  Yjy   the 
Act  to  v»Y   .franchise  tsxe?  subsequent  to  ♦he  dste  of  fiiir."  of  the 
Delaware  certificate  of  dissolution,  ite  failure  po  to  do  bar«  its 
ri3;ht  to  ralntain  ruit  only  until  such  tr-zes  have  been  rsaid  r-nd  re- 
ports filed  sr?  the  Act  ronuirea,  f.nd  th"t  conrequently  the  rircuit 
Court  efred  in  any  event  in  entering  final  Judgment  aj^ainst  plain- 
tiff instead  of  ordering  that  its  action  abate  untiil  «5up.'-.  fr^inchise 
taxas  and  reports  .^s  might  be  due  were  paid  and  filed.   In  its 
supplerrental  motion  for  new  trial  plaintiff  further  averred  that  it 
intended  to  and  v:ac,   making  arranpeTnentvS  for  payr-.eat  of  ??uch  taxes 
and  filing  of  such  renorts.  Pursuant  thereto  plaintiff  str-itcs  in 
its  brief  on  this  appeal  that  it  li&r>  nov   filed  such  reports  and 
paid  such  taxes,  that  its  certificate  of  authority  hns   been  rein- 
stated, and  that  1t  has  formally  v/lthdravm  as  a  foreirn  corporation 
fron  this  statt*.   In  connection  therevrith  olaintiff  h'-ic  filed  vrlth 
the  Clerk  of  this  Court,  tOt^ether  with  other  related  donaments,  a 
certificate  datc^d  March  31,  1953,  executed  by  the  !:ilinois  "ecretary 
of  State  purport  in-:  -o  authoriiie  T)laintiff  to  do  business  in  Illinois, 
Defendant  has  :7;ov6d  to  strike  the3e  docui.i£iits  fron  the  files  of  this 
Court,  urging  in  substanctt  that  plaintiff's  payment  of  back  taxes 
and  filing  of  x c  orts  resulting  in  reinstatement  of  its  certificate 
of  authority  coices  too  lute  because  of  the  fact  that  defendant  by 
its  pleadings  specifically  urged  these  matters  in  bar  of  maintenance 
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of  r^laintiff  »s  action  before  the  C'ircrui  t  {"ourt  vrhile  plalr.tiff 
xalntylned  that  the  ravocation  of  itr  certificate  of  authority 
was  ImT.sterial,  Defendant'?  motion  has  been  taken  v,'ith  ths  caso 
and  in  the  oplaion  of  this  Court  3houli  "be   r:ranted  becau^a  the 
documents  filed  ar^  irrelevant  .ind  i-r.rr.aterial  to  the  isoaes  upon 

tills  ap'^eal* 

\ 
As  noted  above,  both  Sections  125  nnd  1A2  of  the  Act  (  111, 

Rev, Jt£'.t. 1951, Ch. 32, Sec. 157-12$"  ^nd  l^y.US)  impose  restrictions 
upon  thft  right  af  A   corpori^.tion  to  naintain  suit  in  the  courts  of 
this  Ctste,   In  each  Section  it  is  evident  that  the  restriction  is 
intended  not  op  an  absolute  bar  of  the  action  but  priciaril*/  as  in 
aid  3f  collection  of  taxes  and  fees  "due  thie  State  under  the  Act. 
The  authors  of  Vne   Illinois  Pusiuecs  Corporation  ix-X   Aanotated,  in 
conur.enting  on  Section  1?5,  atate  tliat  it  '  .v:^  f^rafted  on  the  theory 
that  the  prccurln,^,  of  a  certificate  of  authority  by  a  foreign  cor- 
poration tran^'nctinr;  business  in  this  state  should  be  th^  only  con- 
dition precedent  to  its  ri^ht  to  use  the  Illjnols  courts;  that  the 
acts  of  an  unlicensed  foreign  corporation  shculu  not  be  void;  and 
that  the  rriihary  remedy  of  the  State  a.-^ainpt  a  foreij^n  corporation 
transsctin^  business  without  a  license  should  bo  by  aait  for  fees, 
taxes  and  penalties.  It  seejsis  evident  that  the  same  general  theory 
underlies  SecLi.,.u  lA-2  which  denies  the  use  of  Illinois  courts  to 
corporations  generally  which  have  net  paid  taxes,  fees  and  penalties 
prescribed  by  the  Act,  irrespective  of  whether  they  are  currently 

authorized  to  transact  or  are  in  fact  transacting  business  in  this 
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state  0  Accordin{!;ly  it  wouIg  api>eiii'  hnkt.   the  only  condition  prece- 
dent to  use  or  Illinois  courts  under  doction  lU'd    (  Ill.'iev.Litat. 
19$l,Ch,32,Sec,lii7.i4ii)  is  the  payment  of  fee&,  taxes  and  penalties 
imposed  by  the  dct,  Tais  conclusion  is  obviously  in  oiccord  v/itn  tne  lan- 
ffuai^e  of  the  latter  section  which  directs  that  suit  siiall  not  be  main- 
tained '-until  such  (obligations)  have  been  paid  in  full" ( emphasis 
added)  which  at  the  same  time,  oy  the  clearest  implication,  negatives 
any  intonticr.  that  the  acts  or  contracts  of  a  corporation  which  has 
not  met  such  obligations  should  oe  considBred  void, 

Sheffield  Steel  ^  Iron  Go,  v«, ^Joseph  a.  bro^Co«,  23 £  111* 
App,45,  and  llora&no^  v., " B«ird  &  Wanier ,  Inp , ,  262  Ill.App.lbi?,  are 
in  apparent  accord.   In  each  o,.'  thest;  capes  tna  Court  found  the 
oroof  insufficient  to  show  tnat  the  franchise  taxes  in  question  had 
not,  in  fpct,  been  paid.  Nevertheless,  in  the  latter  case,  the 
Court  stated  tnat  defendant's  motion  to  deny  plaintiff's  right  to 
maintain  the  action  because  of  failure  to  pay  franchise  taxes  was 
"in  the  nature  of  a  olea  in  abatement".  In  the  fornier  case  the 
Court  remarked:  "The  suit  could  not  be  disnii£:ueo  for  failure  to 
pay  franchise  taxes.   It  could  only  be  continued  until  the  taxes 
were  paid,"  Jee  also  aacee  Corp,  v,  George,  29J   Ill,App,^40  where, 
in  construing  Section  1?.^   of  the  Act,  the  Court  held  tnat  even  if 
plaintiff  was  transactini;  business  within  this  state  without  having 
obtained  a  certificate  of  authority,  "the  suit  ought  not  to  be  dis- 
missed because  if  (plaintiff)  should  thereafter  obtain  such  certifi- 
cate it  could  then  proceed  with  the  suit". 
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For  the  reasons  indicated  it  la  the  ooinion  of  this  Court 
that  even  thotigh  rjiair; t,iff  wao  not  entitled  to  maintain  its  suit  in 
the  circiunstancQS  existing  at  the  time  of  hearing  before  the  Circuit 
Court,  entry  of  final  judgment  against  it  v/as  not  authorized.  The 
action  should  have  been  continued  or  abated,  particularly  in  view 
of  the  reoresentatioiis  in  olaintiff's  iriotio.i  for  a  new  trial  that 
it  WPS  arranging  to  file  such  ri-oorts  and  pay  such  t«xes  as  tae 
Court  found  were  required  ufader  the  Act, 

As  the  conclusion  of  ics  writtdn  opinion  and  after  announc- 
ing its  decision  that-  olaintiff  w£s  not  er.titled  to  .ngintsin  suit, 
the  Circuit  (k)i;rt  stated  that  it  expressed  no  opinion  as  to  the 
other  defenses  claimed  by  the  defendant,  ^Nevertheless,  the  T^ritten 
oolni'^n  does  revievr  and  comment  briefly  upon  the  other  defenses  and 
clecTrly  indicates  the  dourt's  views  with  respect  to  tnem.   In  the 
opinion  of  this  Go;;rt  such  expressions  of  the  circuit  Court  as  to 
the  other  defenees  are  substantially  correct  and,  therefore,  need 
be  but  briefly  reviewed  here. 

As  to  Issue  huciber  2  raised  b^-  defendant  as  noted  above,  the 
evidence  doos  not  sustain  the  contention  that  the  notes  were  ftiven 
in  consideration  for  a  loan  and  even  if  tjiey  were,  there  4.&  no 
evidence  showintr  that  such  loan  would  be  ultra  vires  as  to  plain- 
tiff  (See  Royal  Drug  Co.,  Inc.,  v.  Levin,  273  111.^231).  Moreover, 
the  defense  of  ultr*  vires  is  not  available  to  defendant.   (See 
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Section  SJ  of  Illinois  Busxiiess  Corporatiou  Act,    ill,   Rev»   t>toit, 
1951,   '2h.  32,   wJec.   157»<5)« 

Issues  liiuabereci  3   imd  4  UeraiaaboYe,    iaj.Bed   by   defendant, 
are   interx'-elated  aad  are   altiiaately   based  on   Uue  proposition  tnat 
moniea   woi^e  advariced  on   trie  noted   in   cuiiiiection  i*i.Uij  a  yai'tiiersaip 
triinsaction,    that  the  notoH   were   luads  on   behalf  ux    die  partxiersiixp, 
i.e.,   tae   0.    1,    d^fexTiderg  aeira,   by  tueir  H-;c!at,  ttno.  tnat   tuey   are 
payaole   io   plaiutiif  as  ^•^enV;   lox-  uermAu  J.    Jteruderij,   one  oi    Uue 
partners,      Wo  authority  Viia&tevei    nas   uaen    cited,   nowyi/er,    in  sup- 
port of  defendant's   conueni/ion  tnat,   one  notes  were    'discnai'gea"   as 
Hftrman  Sternberg  was  ^Ixe  real  paj^a   because  of  ais   alleged   sole 
ownersnip  oi"   the  piaintil'i    corpoiaticn,     i\-or  ar«   tus  notes   -'dis- 
charged''  ii  they  are  regarded  as  partnersuip  oolij.;c*tions,    payable 
to  one  or  tne  partners,   as  clearly  appears  Trou   cae  aecisiou  in 
Funk  V.   j-eiitpton,    1<;3   Ili.App.lOO,   relied  upon   uy  deit;naant,     More- 
over,    ulider   tiie  eviuence  in   tn«  record  beloie  this   Gourt  tnere   is 
no  occasion   to  decide  waecaer   K:i&  notes  aiay   ve   coliectea  only  aixier 
a  partnership  accoutiting  because  tnere  is  no   evidence   cuat  t;iey  vi*ere 
delivered  in   conriection  with  a  pai  tnersaip  transaction,      ine  Circuit 
Court  apparently  regarded  defendant's   ti-xhibit  i,  wnicxi  is  in  terms 
an   "agreement"  and  nower  of  attorney  from  seven  persons  wno  are  ap- 
parently heirs  of  C,    H,    Sternberg,   to  one  of  their  numoer,   as   con- 
stituting a  partnership  af^rdement.      However,   the  Court  apparently 
concluded,   and   correctly  so,   that  there  is  no   evidence  to  snow  tnat 
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the  notes  wex>e  given  purijaianty   oo  zae  a^rejiir.enta      In  Tact,    it   ia 
questionable  whathfci',   uuut-i'  him   uyrMo    cuereoi',   w,   i',    otei'abt:rg  was 
authorizea   to   execute  Hvjoua   sucxi  ab   tuute  in  quecitioii.      Lfuder  tiie 
evidencs  bne  presuzaption  pruvaixb  ti^ai   the   "G,    .i,   Utm-uoar^  aeira" 
are  tae  ouligors,      (xl.l.uev. Jtat,i->>l,^vii.9'.->,^'^'Ctxoas  J9  aiid  ifO)» 

for  i,ne  reasons  iiiuxcatea   oiie  judguiyfit   oi!  x^ao   ^^ircaiu    ^ourt 
of  Ford   County  is  revei  aea  and  tac  causa  iCouiaaviea,      ;ii«  action 
should   be  continued  or  abatea   until   buch  tiiiie  <a6  pialatj.rr  ^rt;..:tiits 
in  tho   Circuit   Court   evidence  taat  it  ii&s   paid   .la  full  all  fraudiise 
taxfes  and   ponal-uies   in   cormection  tnerev/itu  reqaiied   to   be  paid   under 
the  Illinois  Business   Goraoration  Act. 

Reversed  and  remanded  with  direction So 
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BERT  HAWKINS,  AMOS  ELLIS,  and  JOE 
WARREN, 

Plaintiffs  -Appellees, 


DAN  GUERDON,   CARL  LOGAN,   DAVIS 
MAYS,   SYDNEY  KEEN,   J.   P. 
HOLMAN,  ROBERT  HOGAN,  AMOS 
LOGAN,   FRANK  JOHNSON,   LENZY 
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3  51 1.A.  515 


Appeal  from 
Circuit 
Court    of 
Madison  County 
Illinois. 


BARDENS,     J. 

The    three    plaintiffs    in    this    case    filed    an 
application    for    injunction   against    some    fourteen 
defendants,    alleging    that    the    plaintiffs    were    the 
duly    constituted    and    acting    officers    of   the    Taber- 
nacle   Baptist    Church    of    the    City    of    Alton,     Madison 
County,     Illinois;    that   the    defendants    were    former 
officers    and    members    of    said    church;    and    that    at 
regular    business    meetings    of    the    church    the    defend- 
ants   were    disqualified   and    removed    from    their    offices 
and    that    all    defendants    were    expelled    from    member- 
ship.      The    complaint    then   avers    that    the    defendants. 
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nevertheless,     changed    the    lock    of    the    church;    pre- 
vented   the    regular    officers    and    merrbers    from    using 
the    sanne;    hold    services    in    the    church    contrary    to 
rules;    contracted    obligations    without    authority;    and 
withhold    funds    from    the    church.       Plaintiffs    next 
allege    that    irreparable    damage    without    adequate 
remedy    at      law    would    result    unless    temporary    in- 
junction   be    issued    immediately    without    notice    and 
without    bond. 

Upon    the    presentation    of    the    complaint    to 
the    court,     a    temporary    injunction    was    issued    against 
the    defendants,     without    notice,     enjoining    them    from 
m   olesting    or    interferring    with    thebusiness    of    the 
church    or    its    members    or    trespassing    against    the 
real    or    personal    property    of    the    church    or    fronn    con- 
tracting   obligations    in    the    name    of    the    church    or 
spending    monies    thereof.       The    injunction    writ    was 
dated    February    10,     1953,      On    February    16,     1953, 
defendants    entered    their    motion    to    dismiss    the    suit 
and    dissolve    the    injunction.       This    was    refused    by 
the    court    and    this    appeal    followed. 

The    only    question    for    our    decision    is    the 
propriety    of    the      issuance    of    the    temporary    injunction 
without    notice    and    v/ithout    bond.       We    held    in    the    case 
of    Stensel    vs.     Yates,     342    111.     App.     43  5,     96    NE    (2d)813, 
that    to    justify    the    issuance    of    a    temporary    injunction 
without    notice    the    complaint    must    aver    facts    which 
v/ould    make    it    appear    that    undue    prejudice    to    the 
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plaintiffs    would    otherwise    result.       We    further 
pointed    out    in    that    case    that    an    averment    that    the 
plaintiffs    would    suffer    irreparable    injury    and    would 
be    unduly    prejudiced    by    giving    notice    was    a    mere 
conclusion    unless    it    was    supported    by    averment    of 
facts    showing    the    prejudice.       To    the    same    effect    was 
our    holding    in    City    of    Edwardsville    vs.     Illinois    Ternain 
al    Railroad    Company,     350    111.     App.     63,     111     NE    (2d)   707, 
and    the    case    of    Brown,     et    al.     vs.     City    of    Sullivan,    350 
111,     App.     400,     113    NE    (2d)    208.       An    examination    of    the 
connplaint    in    this    case    shows    that    there    are    no    facts 
averred    which    would    support    the    conclusion    that    the 
plaintiffs    v/ould    suffer    irreparable    injury       or    be    un- 
duly   prejudiced    by    the    giving    of    notice. 

For    these    reasons    the    order    of    the    circuit 
court    is    reversed    and    the    cause    reniaxided    v/ith 
directions    to    allow    the    motion    to    dissolve    and    to 
dissolve    the    temporary    injunction. 

Reversed    and    ren^anded. 
Scheineman,     P.  J.,     8:    Culbertr.  on,     J.,     concur. 
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APPEAL  FROM  COUNTY 
COURT,  COOK  COUNTY. 
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Appellee . 

MR.  PRESIDING  JUSTICE  SCHWARTZ  DFXIVERED  THE  OPINION 
OF  THE  COURT. 

On  October  2,  1951  the  parties  entered  into  a 
written  contract  for  the  sale  of  a  building.  The  complaint 
alleged  that  defendants  represented  that  an  apartment  in 
the  building  v;as  decontrolled  and  that  the  rent  therefor 
was  $125  per  month;  that  this  representation  was  not  true; 
that  the  apartment  was  subject  to  control,  and  that  after 
the  purchase,  the  Office  of  Rent  Stabilization  ordered  the 
rent  changed  from  $125  to  $100  per  month.  The  complaint 
was  stricken  upon  motion,  and  the  sole  question  presented 
to  us  by  the  briefs  is  whether  the  misrepresentation  was 
as  to  a  matter  of  law  or  of  fact.  The  trial  court  held 
that  it  was  a  matter  of  law,  sustained  the  motion,  and 
dismissed  the  case. 

It  is  a  general  rule  that  misrepresentation  as 
to  a  matter  of  law  does  not  constitute  fraud,  as  knowledge 
of  the  law  is  equally  available  to  all  parties.  However, 
the  question  as  to  whether  an  apartment  was  decontrolled, 
while  based  upon  the  federal  law  relating  thereto,  is  by 
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no  means  merely  a  matter  of  legal  Interpretation.  Under 
certain  states  of  fact,  premises  were  not  subject  to  the 
operation  of  the  rent  control  act  and  were  considered 
"decontrolled,"  as  the  common  phrase  described  exemption 
from  the  control  act.  A  statement  as  to  the  amount  of 
rent  derived  from  premises  or  as  to  the  status  of  leases 
is  a  fact  upon  which  a  buyer  may  rely,  and  if  a  misrepre- 
sentation is  made  with  respect  thereto,  it  is  a  material 
misrepresentation  for  which  a  purchaser  may  recover. 
Statements  as  to  exemption  from  the  rent  control  act  are 
the  equivalent  of  such  representations. 

Plaintiffs  cite  ceses  which  support  their  position 
that  this  was  a  misrepresentation  of  feet.  Solazzi  v. 
Casola.  3^5  HI.  App.  ^07,  103  N.E.  2d  16'+ ;   He  11a  v. 
Chicago  Title  &  Trust  Co..  ^12  111.  39;  Sominer  v.  Kelly. 
50  N.y.S.  2d  66;   Goerig  v.  Elliott,  2?  Wash.  2d  600,  179 
P.  2d  320;  and  Grasso  v.  DeMelik  et  al..  11^  N.Y.S.  2d  88^, 
885.  The  opinion  in  Solazzi  v.  Casola.  supra ,  was  not 
printed  in  full,  but  the  abstract  of  the  decision,  as 
reported  in  the  Northeastern  Reporter  cited,  reveals  that 
it  was  a  case  in  v;hich  the  defendants  represented  that 
the  rent  ceiling  on  property  conveyed  was  $100  per  month 
when,  in  fact,  the  ceiling  was  $^5.  In  the  instant  case, 
when  the  sellers  stated  that  the  apartment  in  question 
was  decontrolled,  it  was,  in  effect,  saying  that  there 
was  no  rent  ceiling,  although  they,  themselves,  according 
to  the  complaint,  filed  a  registration  statement  with 
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respect  thereto  after  the  making  of  the  contract  in  question, 

thus  acknowledging;  that  it  was  subject  to  rent  control.   In 
Halla  V.  Chicago  Title  &  Trust  Co.^  supra ^  the  plaintiff 
sought  to  rescind  a  contract  to  purchase  real  estate 
consisting  of  a  three- story  family  residence.  The 
question  involved  was  whether  the  property  was  subject 
to  rent  control.  The  trial  court  found  that  the  plaintiff 
knowingly  made  a  false  representation  with  respect  to  that 
fact  and  decreed  a  rescission.  The  Appellate  court  reversed 
and  thereupon  the  case  went  to  the  Supreme  court,  which 
reversed  the  Appellate  court  and  affirmed  the  trial  court. 
The  fact  in  that  case  upon  which  "decontrol"  rested  was 
whether  or  not  a  single  family  dwelling  on  the  premises 
had  been  changed,  altered,  and  converted  into  a  multiple 
housing  unit  on  and  after  February  1,  19^7.  It  was  later 
found  that  the  property  was  subject  to  control,  and  the 
rental  of  the  premises  was  reduced.  The  point  was  made 
there,  as  here,  that  the  plaintiff  should  have  ascertained 
the  facts;  that  the  law  charged  her  with  knowledge  she 
might  have  obtained  by  making  use  of  the  reans  afforded  her 
of  acquiring  that  information  and  that  she  failed  to  avail 
herself  thereof.  The  court  held  this  was  an  issue  to  be 
decided  in  the  light  of  all  the  facts  of  which  the  injured 
party  had  actual  knowledge  and  also  such  as  she  might 
have  availed  herself  of  by  ordinary  prudence.  This  can 
be  discovered  only  upon  a  trial.  It  does  not  appear  from 
the  complaint  itself. 


Defendants  cite  several  cases  in  other  jurisdictions 
which  appear  to  take  a  contrary  view.  They  are  not  in  our 
opinion  supported  by  the  weight  of  authority. 

Judgment  is  reversed  and  the  cause  remanded,  with 

directions  to  the  trial  court  to  overrule  the  motion  to 

strike  and  to  require  the  defendants  to  answer. 

Judgment  reversed  and  cause 
remanded  v/ith  directions, 

Tuohy  and  Pobson,  JJ.,  concur. 
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ROBERT  HESTER, 


Appellee, 


INTERLOCUTORY 

APPEAL  FROM  SUPERIOR  COURT, 

COOK  COUNTY. 
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MID  CENTRAL  MOTORS,  INC., 
and  SOUTH  SIDE  BANK  & 
TRUST  COMPANY,  an  Illinois 
corporation,  doing  business 
under  the  Banking  Laws  of 
the  State  of  Illinois, 

Defendants, 

On  Appeal  of  SOOTH  SIDE 
BANK  &  TRUST  COiPAI^Y,  an 
Illinois  corporation, 

Appellant. 

MP..  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  is  an  appeal  by  the  South  Side  Bank  &  Trust 
Company  from  an  order  denying  its  motion  to  dissolve  a 
temporary  injunction  issued  without  notice  and  without 
bond,  restraining  defendants  from  instituting  garnishment 
proceedings  against  plaintiff,  from  selling  a  Cadillac 
automobile,  and  from  selling  a  note  executed  by  plaintiff 
or  confessing  judgment  thereon. 

On  April  8,  1953  plaintiff  purchased  a  Cadillac 
automobile  from  defendant  Mid  Central  Motors,  Inc.  for 
$MfOO.  He  paid  doi-rti  |1^00,  and  for  the  balance,  executed 
a  conditional  sales  contract  and  a  note  in  the  sum  of 
$3981.60,  v/hlch  included  financing  and  interest  charges. 
The  contract  and  note  were  assigned  to  the  South  Side  Bank 
and  Trust  Company,  which  had  undertaken  to  provide  the 
financing.  The  complaint  alleges  that  after  execution  of 
the  bill  of  sale,  the  South  Side  Bank  &  Trust  Company  on 
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April  11,  1953  J  instructed  plaintiff  to  bring  the  automobile 
to  its  offices  for  the  purpose  of  furnishing  additional 
credit  information;  that  plaintiff  brought  the  automobile 
to  the  bank,  and  that  it  was  there  agreed  that  plaintiff 
would  bring  in  the  full  amount  of  the  balance  on  April  13, 
1953;  that  plaintiff  then  looked  over  the  contract,  saw 
that  it  required  twenty-four  payments  of  $165*90  each, 
and  returned  to  the  bank  with  his  attorney  and  tendered 
it  $3jOOO,  but  that  the  bank  then  informed  him  that  he 
would  have  to  pay  the  total  amount  due  on  the  contract, 
to-v/it:  $3971.60;  that  he  refused  to  do  this;  that  the 
bank  refused  to  accept  $3»000,  refused  to  return  the 
automobile  to  him,  refused  to  return  his  original  con- 
sideration of  $1^00,  and  threatened  to  sell  the  note  and 
contract  and  to  take  judgment  against  him.  Plaintiff 
says  he  was  not  experienced  in  the  technical  terms  of 
the  contract  and  was  lulled  into  a  false  sense  of  security. 
In  the  prayer  portion  of  the  complaint,  plaintiff  states 
that  he  believes  if  defendants  had  notice  of  the  complaint, 
they  would  immediately  make  disposition  of  the  notes,  auto- 
mobile, and  other  instruments,  and  that  plaintiff  would 
thereby  suffer  irreparable  damages.  To  this,  the  bank 
filed  an  answer  in  which  it  denied  that  it  instructed  plain- 
tiff it  would  be  necessary  for  him  to  bring  the  automobile 
to  its  offices  for  the  purpose  of  furnishing  additional 
credit  information,  or  that  failing  therein,  the  purchase 
of  the  automobile  would  have  to  be  completed  as  a  cash 
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transactlon,  and  denied  that  it  was  agreed  between  plaintiff 
and  defendants  that  plaintiff  would  return  to  the  bank  on 
April  13,  1953  and  tender  the  balance  of  $3000  in  full 
settlement.   It  denied  that  a  tender  of  $3000  was  made 
by  plaintiff,  and  denied  the  other  averments  of  the 
complaint  with  respect  thereto.  The  bank  stated  the  fact 
to  be  that  the  down  payment  of  $11+00  was  made  directly  to 
Mid  Central  Motors,  Inc.;  that  the  bank  received  no  part 
of  it  and,  therefore,  did  not  have  the  power  to  return 
such  sum  to  plaintiff.   It  denied  that  it  had  threatened 
to  sell  the  note  and  contract  or  that  it  threatened  to  take 
judgment  against  plaintiff,  and  denied  practically  all 
other  essential  allegations  of  the  complaint.  The  motion 
to  dissolve  is  based  principally  upon  the  ground  that  no 
cause  of  action  was  stated  against  the  defendant  bank  and 
that  the  temporary  injimction  was  improperly  Issued  without 
notice  and  without  bond. 

From  an  examlnftion  of  the  complaint  and  exhibits 
attached  thereto,  it  is  apparent  that  the  conditional  sales 
contract  made  by  plaintiff  v;ith  defendants  contains  such 
harsh  and  oppressive  stipulations  that  no  man  ought  to 
risk  it,  even  for  the  sake  of  owning  a  Cadillac  automobile. 
The  photostatic  copies  of  the  bill  of  sale  and  note  show 
them  in  such  small  print  as  to  be  almost  impossible  to  read. 
If  they  are  literally  accurate,  it  may  be  questioned  whether 
the  documents  are  in  understandable  language.  Still,  taking 
all  this  into  account,  there  is  no  adequate  basis  alleged 


in  the  complaint  for  the  issusnce  of  an  injunction  without 
notice  and  without  bond.   Only  recently,  this  court  has 
twice  hed  occasion  to  call  attention  to  the  impropriety 
of  the  issuance  of  such  an  injunction,  except  under  the 
most  extraordinary  circumstances.  In  Skarpinskl  v>  Veterans 
of  Foreign  Wars,  3^3  111.  App.  271,  we  pointed  out  that 
injxanction  is  an  extraordinary  remedy,  even  when  granted 
after  issues  have  been  joined  and  a  hearing  had;  that  in 
the  most  primitive  concept  of  justice,  a  fundamental  requi- 
site for  the  exercise  of  judicial  authority  is  notice;  that 
exceptions  to  this  rule  are  rare  and  embrace  those  cases 
in  which  the  court  feels  that  the  defendant  intends  to 
and  can  destroy  the  substance  of  the  litigation  before 
the  court  csn  act.  We  held  in  that  case  that  where  an 
injunction  is  issued  without  notice  in  a  case  where  notice 
should  have  been  given,  the  court  will  reverse  the  case  on 
that  ground,  without  considering  any  other  questions.  This 
has  been  the  law  as  laid  down  in  decisions  of  this  court  for 
more  than  half  a  century.  See  also  Republican  Cent,  Com, 
v«  Cook  Co.  Regular  Rep,  Org.,  3'+8  111.  i-.'o-g,   I89.  In  one 
recent  issue  of  the  Illinois  Appellate  Reports,  as  indeed  in 
almost  every  issue,  are  to  be  found  two  cases  reversing  orders 
granting  temporary  injunctions,  Pearson  v.  Behrens,  350  111, 
App,  251+,  and  Brown  Music  Co,  v.  City  of  Sullivan,  350  111. 
App.  ^00,  While  the  conditions  under  which  a  bond  may  be 
excused  are  not  as  exacting  as  those  which  are  required  for 
the  issuance  of  an  injunction  without  notice,  it  is  difficult 
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to  find  any  language  in  this  complaint  v/hich  justifies  the 
issuance  of  a  temporary  injunction  without  bond.  Moreover, 
we  must  take  into  account  the  fact  that  a  bank  is  an  institu- 
tion subject  to  public  laws  and  regulations;  that  it  is  re- 
quired to  keep  its  doors  open  between  certain  hours  and, 
therefore,  could  be  brought  into  court  on  short  notice. 
No  allegations  of  insolvency  were  made,  and  we  must  assume 
that  the  bank  is  financially  responsible.  Used  Cadillac 
cars  are  not  articles  of  unique  value  and  there  does  not 
appear  to  be  anything  here  involved  for  which  plaintiff 
could  not  be  compensated  in  damages.  The  prospective 
garnishment  of  wages  and  the  loss  that  would  result  there- 
from is  not  set  forth  in  positive  averment,  so  that  the 
court  could  see  what  harm  v/ould  result  from  the  service  of 
such  notice. 

Order  reversed  and  cause  remanded,  with  directions 
to  proceed  in  conformity  with  the  views  herein  expressed. 

Order  reversed  and  cause  remanded 
with  directions. 

Tuohy  and  Robson,  JJo,  concurs 
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APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY, 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Defendant  appeals  from  an  adverse  Judgment  for 
possession  of  certain  premises  Involved  In  plaintiff's  action 
for  forcible  detainer. 

Defendant  was  a  tenant  from  week  to  week.   The 
maximum  rent  paid  under  the  U,  S.  Rent  Control  Act  was  |8.00 
per  week.   September  13,  1951,  plaintiff  filed  a  petition 
with  the  U,  S,  Housing  Expediter  for  an  adjustment  of  rent 
and  an  Increase  of  rent  to  $15.00  per  week.   After  proper 
notices  and  hearing,  the  Rent  Control  Director  on  April  3, 
1952,  ordered  the  rent  Increased  to  $10.20  per  week,  effective 
as  of  September  13,  1951*  The  authority  for  such  an  order  Is 
foiind  In  section  II3  of  the  regulations  adopted  December  22, 
1951,  by  the  Office  of  the  Federal  Rent  Control  Director, 
published  In  the  Federal  Register,  Volume  I6.  During  the 
Interim  period,  plaintiff  accepted  the  maximum  allowable  rent 
of  $8.00  per  week.   Upon  the  entry  of  the  order  by  the 
Director,  plaintiff  served  a  5-<lay  notice  under  the  Forcible 
Detainer  statute  (111,  Rev.  Stat.,  Ch.  80,  §8),  demanding 
possession  for  failure  to  pay  the  Increased  rent  ordered  by 
the  Director.  Defendant's  refusal  to  pay  the  increased  rent 
of  $2,20  per  week  resulted  In  the  instant  action  before  a 
Justice  of  the  peace,  where  Judgment  for  possession  was 
entered  for  plaintiff.  An  appeal  was  taken  from  that  Judgment 
to  the  Circuit  Court,  where  the  Judgment  was  confirmed.  The 
instant  appeal  followed. 
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MARY  L.  NICHOLS, 


Appellee, 


APPEAL  FROM/ 


CIROTIT  COURT, 

COOK  COUNTY. 


\7" 

HERBERT  BfiARD, 

Appellant. 

\ 

MR.  PRESIDING  JUSTICE  FEINBERa  DElilVERED  THE  OPINION  OF  THE 

COURT.  -' 

Defendant  appeals  frOm  an  adverse  Judgment  for 
possession  of  certain  premises  involved  in  plaintiff's  action 
for  forcible  detained,    / 

Defendant  wad, jC  tenant  from  week  to  week.   The 

i 

maximxim  rent  paid  undei*  the  U.  S.  Rent  Control  Act  was  $8.00 

per  week.   September  13,  1951i  plaintiff  filed  a  petition 

with  the  U.  S,  Housing  Expediter  for  an  adjustment  of  rent 

and  an  increase  of  rent  to  $15V00  per  week.  After  proper 

notices  and  hearing,  the  Rent  Control  Director  on  April  3, 

1952,  ordered  the  rent  increased  tc  !|10.20  per  week,  effective 

as  of  September  13 >  1951.   The  authority  for  such  an  order  is 

found  in  sept ion  132,  paragraph  2,  Federal  Rent  Control  Act 

of  1951.  /During  the  interim  period,  plaintiff  accepted  the 

/ 
maximxim  Allowable  rent  of  .'jS.OO  per  vreek.  '.Upon  the  entry  of 

the  orot'er  by  the  Director,  plaintiff  served  \   5-day  notice 

/ 
under/ the  Forcible  Detainer  statute  (111,  Rev.\Stat,,  Ch.  80, 

§8) ,/ demanding  possession  for  failure  to  pay  the-,, Increased 


rent  ordered  by  the  Director,  Defendant's  refusal'  to  pay  the 
increased  rent  of  $2.20  per  week  resulted  in  the  instant 
adtion  before  a  justice  of  the  peace,  where  Judgment  for 
possession  was  entered  for  plaintiff.  An  appeal  was  tafeen 
from  that  Judgment  to  the  Ci3?cuit  Court,  where  the  Judgment 
was  confirmed.   The  instant  appeal  followed. 
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¥e  find  no  merit  In  this  appeal.   The  notice  and 
demand  for  possession  was  In  accordance  with  the  Forcible 
Detainer  statute.   The  acceptance  of  the  maximum  rent, 
pending  the  hearing  before  the  Rent  Director,  v;as  not  a 
waiver  of  the  right  to  the  Increase  ordered  by  the  Director. 

The  Judgment  Is  correct,  and  It  Is  affirmed, 

AFFIRMED. 

KILEY  MD  LEWE,    JJ.   CONCUR. 
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THE  PEOPLE  OF   THE    STATE   OF   ILLINOIS: 
PHILLIP  KOLIN,    etc.,    et   al.. 

Plaintiffs  -  Appellants! 

V. 

JOHN  LEITCH,    et  al., 

Defendants  -  Appellees, 

and 

THE  HOME  FOR  DESTITUTE  CRIPPLED 
CHILDREN,  etc.,  et  al, , 

Defendants, 
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APPEAL  FROM 


CIRCUIT  COURT, 


COOK  COUNTY. 


MR,  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  cause  was  dismissed  for  want  of  equity  upon 
the  motion  of  defendants  St,  George  School  for  G-lrls,  Leltch, 
Hayes,  Strucker  and  Williams,  on  the  ground  that  the  amend- 
ment to  the  amended  complaint  and  the  amended  complaint  do 
not  state  a  cause  of  action.  Plaintiffs  appeal. 

By  their  motion  defendants  admit  the  facts  alleged 
In  the  complaint  but  question  their  sufficiency  In  law.   In 
considering  this  motion  we  are  limited  to  the  facts  stated 
In  the  amendment  to  the  amended  complaint  and  the  amended 
complaint.   ( Sheaf f  v.  Spindle r,  339  HI.  5^.) 

St.  George  School  for  Girls,  hereinafter  called 
"the  school"  was  Incorporated  In  1920  as  an  Illinois  not- 
for-profit  corporation,  to  educate  and  develop  children 
whose  parents  have  died,  disagreed  or  are  so  occupied  that 
they  cannot  give  their  child  or  children  the  necessary 
attention  for  their  care,  education  and  development  to  the 
end  that  they  become  useful,  loyal  and  patriotic  citizens 
of  the  United  States  of  America. 
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Since  1923  funds  necessary  to  operate  the  school 
have  been  received  from  the  Income  of  a  charitable  trust 
created  by  George  J.  Williams,  now  deceased.  Under  the 
terms  of  the  trust  the  net  Income  of  the  trust  fund  Is  subject 
to  the  order  of  the  board  of  directors  of  the  school. 
Defendant  Leltch  is  the  present  trustee  of  the  Williams  trust 
fund.  January  17,  1950  the  board  of  directors  of  the  school 
took  steps  to  shut  down  the  school  permanently  for  the 
reason  that  the  income  from  the  trust  fund  together  with 
the  tuition  fees  was  insufficient  to  maintain  its  operation. 
Members  of  St.  George  Parents  Committee  of  the  school  raised 
a  fund,  a  portion  of  which  was  turned  over  to  the  board  of 
directors  of  the  school,  to  cover  an  operating  deficit.  As 
a  result  the  board  of  directors  continued  to  operate  the 
school  for  the  remainder  of  the  academic  year  of  1950.   Later 
the  school  was  closed. 

The  amended  complaint  charges  that  the  members  of 
the  board  of  directors  have  violated  their  fiduciary  duties 
to  the  beneficiaries  of  the  school  and  that  defendant  Leltch 
as  the  sole  trustee  of  the  Williams  Trust  fund  has  violated 
his  fiduciary  duties  both  as  a  member  of  the  board  of  directors 
and  as  the  sole  trustee  of  the  trust  fund  by  falling  to  make 
an  attempt  to  use  available  trust  funds  for  the  continued 
operation  of  the  school. 

The  amended  complaint  prays  for  a  temporary  in- 
junction, removal  of  the  members  of  the  board  of  directors 
of  the  school  and  Leltch  as  trustee  of  the  Williams  Trust 
fund,  and  the  appointment  of  a  receiver.   The  amendment  to 
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the  amended  oomplalnt  asks  that  the  court  take  possession  of 
the  physical  assets  and  all  Intangible  property  rights  of 
the  school,  and  that  by  the  exercise  of  Its  equitable  Juris- 
diction linder  the  cy  pres  doctrine  the  court  appoint  new 
trustees  to  operate  the  school  In  accordance  with  any  plan 
the  court  may  designate,  and  for  general  relief. 

In  Kolln  V.  Leltch,  3^3  HI.  App.  622,  where  we 
dealt  with  other  aspects  of  this  case,  the  allegations  of 
the  amended  complaint  are  recited  In  greater  detail. 

Plaintiffs*  principal  contentions  are  that  the 
defendant  school  directors  violated  their  fiduciary  obliga- 
tions by  closing  the  school,  and  that  If  defendants  v/ere 
correct  In  claiming  operation  of  the  school  was  no  longer 
practicable  the  trial  court  erred  In  falling  to  apply  the 
equitable  doctrine  of  cy  pres. 

In  Kolln  V.  Leltch.  3^3  HI.  App,  622,  at  page 
629,  this  court  said:   "The  amended  complaint  does  not  allege 
fraud  and  so  far  as  the  pleadings  show  defendants  In  exer- 
cising their  discretion  acted  in  good  faith."   The  amendment 
to  the  amended  complaint  was  filed  August  3I,  1950*  after 
this  court  had  filed  the  foregoing  opinion.  It  alleges  that 
the  original  intent  of  George  J.  Williams  in  founding  the 
school  was  that  the  school  "should  go  on  forever";  that  the 
board  of  directors  apparently  was  of  the  belief  that  the 
said  school  could  not  be  operated  without  suffering  a  deficit 
but  took  no  action  with  regard  to  attempting  to  Increase  the 
income  either  by  increasing  the  student  body,  solicitingi 
obtaining,  or  accepting  donations  or  gifts,  increasing  the 
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tultlon  of  students,  obtaining  more  money  from  the  trustee 
of  the  said  Williams  Trust,  obtaining  moneys  from  various 
public  authorities  such  as  lunch  money  from  the  officials 
of  the  County  of  Cook;  that  the  board  of  directors  made  no 
attempt  to  come  Into  a  court  of  chancery  for  the  purpose  of 
asking  Instructions  of  the  court  as  to  what  should  be  done 
with  regard  to  continued  operation  or  termination  or  any 
change  In  the  operation  of  the  school;  that  the  board  of 
directors  have  Indicated  their  belief  that  the  original 
intent  of  said  George  J.  Williams  cannot  be  carried  out  at 
the  present  location  of  the  school  by  the  use,  operation  and 
occupancy  of  the  school  at  said  premises;  that  the  Illinois 
Institute  of  Technology  has  Indicated  that  it,  if  given 
complete  control  over  the  land  and  buildings  of  the  property 
of  said  school,  could  carry  out  the  general  intent  of  the 
Williams  Trust;  and  that  for  various  reasons  it  has  become 
impossible  for  the  board  of  directors  to  carry  out  the 
original  Intent  of  the  Williams  Trust  but  that  the  Intent 
could  be  carried  out  by  the  Illinois  Institute  of  Technology 
either  through  the  removal  of  the  present  board  of  directors 
of  the  school  and  the  appointment  of  new  directors  by  the 
court  under  its  equitable  Jurisdiction  or  by  the  application 
of  the  doctrine  of  cy  pres. 

In  our  former  opinion,  3^3  HI.  i^p.  622,  at  page 
629,  we  pointed  out  that  the  closing  of  the  school  does  not 
terminate  the  truat.  Although  the  trust  agreement  states 
that  the  trust  "is  to  continue  in  perpetuity  for  the  use  and 
benefit  of  the  school,"  it  also  provides  for  a  nvimber  of 
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contlngencles  so  that  there  never  could  be  a  failure  of 
beneficiaries.   All  of  the  beneficiaries  named  in  the  trust 
agreement  in  the  event  the  school  is  no  longer  maintained 
are  required  to  be  "corporations,  institutions  or  organiza- 
tions not  conducted  for  profit  having  for  their  purpose  the 
care  of  little  children."   This  appears  to  be  the  dominant 
purpose  of  the  trust  agreement. 

No  duty  is  imposed  by  law  upon  the  directors  of 
the  school  to  solicit  donations  to  cover  the  operating 
deficits  incurred  by  the  school,  nor  are  the  directors  re- 
quired to  give  complete  control  over  the  land  and  buildings 
of  the  school  to  a  beneficiary  unnamed  in  the  trust  agree- 
ment.  In  another  appeal,  Kolin  v.  Leltch,  113  N.  E.  2nd 
806,  we  held  that  the  directors  of  the  school  "could,  in  the 
exercise  of  their  discretion,  determine  when  to  use  the 
Income  of  the  George  Williams  Trust  to  meet  the  operating 
deficit." 

Plaintiffs  insist  that  the  Act  governing  corpora- 
tions not  for  profit  cannot  oust  a  court  of  equity  from  its 
inherent  general  Jurisdiction  over  charitable  organizations 
and  that  the  directors  of  a  charitable  organization  have  the 
same  obligations  as  trustees  of  a  charitable  trust.  In 
support  of  their  contention  plaintiffs  have  cited  numerous 
cases  in  this  state  and  other  jurisdictions.   None  of  these 
decisions  are  strictly  in  point.   In  the  recent  case  of 
Continental  Nat.  Bank  v.  Sever,  393  111.  81,  involving  the 
construction  of  a  will,  the  court  said  at  page  93t 
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"At  this  time  the  query  Is  pertinent  as  to  the 
power  which  a  court  of  equity  possesses  and  may  exercise 
in  advising  and  directing  a  trustee  in  reference  to  the 
trust.   Such  a  court  has  original  and  Inherent  Juris- 
diction to  respond  to  the  request  of  trustees  for  advice, 
protection  and  guidance  as  to  doubtful  questions  touching 
the  trustee's  powers  and  duties.   (Village  of  Hinsdale 
V.  Chicago  City  Missionary  Society.  375  HI.  220;  Maguire 
V.  City  of  Macomb.  293  HI*  441.)  Courts  of  equity  will 
not,  however,  interfere  with  the  exercise  of  the  dis- 
cretionary powers  of  a  trustee  in  the  absence  of  proof 
of  fraud,  bad  faith,  or  abuse  of  discretion,  nor  will 
they  undertake  to  exercise  a  discretion  which,  by  the 
Instrument  creating  the  trust,  has  been  left  to  the 
trustee.  Martin  v.  McCune,  318  111.  585;  Fischer  v. 
But 2.  224  111.  379." 

While  the  facts  of  that  case  are  dissimilar  to  those  of  the 

present  case  we  think  the  principle  emerging  is  applicable 

here,  where  the  directors  of  the  school,  so  far  as  the 

pleadings  show,  exercised  their  discretionary  powers  honestly 

and  reasonably. 

In  Ayres  v.  Hadaway.  303  Mich,  586,  6  NW2d  925, 

the  court  said: 

"It  Is  a  well-settled  rule  of  law  that  the 
authority  of  the  directors  Is  absolute  when  they  act 
within  the  law,  and  that  questions  of  policy  and  internal 
management  are.  In  the  absence  of  nonfeasance,  misfeasance, 
or  malfeasance,  left  wholly  to  their  decision.  ♦  *  * 
While  the  rule  above  announced  applies  to  so-called  profit 
corporations,  yet  the  same  rule  applies  to  nonprofit  cor- 
porations. Clootte  V.  Anoiaus,  53  Mich,  227,  18  N.W.  793." 

From  a  careful  reading  of  the  allegations  of  the 
amendment  to  the  amended  complaint  and  the  amended  complaint, 
we  are  of  the  opinion  that  the  facts  alleged  do  not  warrant 
the  intervention  of  a  court  of  equity  and  the  suit  was 
therefore  properly  dismissed. 

For  the  reasons  given,  the  Judgment  Is  affirmed, 
JUDGMENT  AFFIRMED. 
KILEY,  J.  CONCURS. 
FEINBERG,  P.J.  TOOK  NO  PART, 
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OLGA  VI LET A, 


Appellee, 


V, 


JOhN  VI LET A  et   al . , 

Appellants. 


EDWARD  VI LET A, 


Appellee, 


INTERLOCUTORY 

APPEAL  FROM  SUPERIOR  COURT, 

COOK  COUNTY. 

3 u  JL  jLoii.  567 


MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT, 

Defendants  appeal  from  a  temporary  order  of  the 
Superior  Court  of  Cook  County  restraining  the  administrator 
of  the  estate  of  Barbara  Vileta  from  proceeding  with  the 
sale  of  reel  estate  in  the  Probate  Court  of  Cook  County 
and  from  a  further  order  denying  defendants'  motion  to 
dissolve  said  injunction. 

Plaintiff  Olga  Vileta,  grantee  of  an  undivided 
one-seventh  interest  in  certain  real  estate  in  Cook 
County,  Illinois,  filed  a  suit  to  partition  said  real 
estate  on  Januf ry  16,  1953.  The  interest  ovmed  by 
plaintiff  had  been  received  by  her  in  a  property  settle- 
ment arising  out  of  a  divorce  case,  from  defendant  Edward 
Vileta.  The  letter  had  acquired  this  interest  as  heir 
of  his  mother,  Barbara  Vileta,  who  died  September  17? 
1951.   On  February  2,  1953,  some  16  months  after  the 
mother's  death  and  subsequent  to  the  filing  of  the 
partition  suit,  defendants  opened  an  estate  in  the 
Probate  Court  of  Cook  County,  and  the  administrator  filed 
his  petition  to  sell  the  real  estate  in  question  to  pay 
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debts.   Claims  in  the  sum  of  $5,610.80  were  filed  and 
allowed,  without  objection,  the  claimants  being  heirs  at 
law  and  next  of  kin  of  decedent  and  being  the  defendants 
in  the  partition  suit.  No  estate  having  been  opened  at 
the  time  the  chancery  court  acquired  jurisdiction  by  virtue 
of  the  filing  of  the  bill  for  partition,  upon  motion  of 
the  plaintiff  in  the  partition  suit  the  chancellor  entered 
the  in junctional  order  here  contested. 

Defendants  contend  (1)  that  the  Probate  Court 
has  original  jurisdiction  in  cases  involving  sale  of  real 
estate  of  deceased  persons  for  the  payment  of  debts  and  that 
a  court  of  chancery  should  not,  except  in  extraordinary 
cases,  supersede  the  Probate  Court  in  administration  of  an 
estate;  and  (2)  that  the  injimction  in  the  instant  case 
was  wrongfully  issued  inasmuch  as  no  bond  was  required  or 
filed. 

While  it  is  true  that  the  Probate  Court  has 

original  jurisdiction  in  cases  involving  the  sale  of  real 

estate  to  pay  debts,  in  the  instant  case  a  court  of  equity 

acquired  jurisdiction  by  virtue  of  a  partition  suit.  Equity 

is  not  deprived  of  jurisdiction  by  virtue  of  the  subsequent 

opening  of  an  estate  in  the  Probate  Court  and  filing  of  a 

petition  to  sell  real  estate.   In  the  case  of  Wachter  v. 

Doerr,  210  111,  2^2,  where  a  similar  contention  was  made, 

the  court  said  (pp.  2i+^2^5): 

"At  the  time  the  suit  was  commenced  the  period 
allowed  by  the  statute  for  the  presentation  of  claims 
against  the  estate  of  John  Doerr  had  not  expired,  and 
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there  was  no  proof  whatever  as  to  the  debts  or  liabilities 
of  the  estate.   For  aught  that  appears,  the  administrator 
might  be  compelled  to  resort  to  a  sale  of  the  real  estate 
for  the  payment  of  debts.  The  heirs  held  the  premises 
as  tenants  in  common  charged  vdth  debts  of  the  estate, 
If  any  should  be  established  in  the  probate  court  within 
the  statutory  period,  and  if  the  premises  should  be 
partitioned  the  portion  allotted  to  one  heir  might 
afterward  be  sold  by  the  administrator  to  pay  debts. 
The  creditor  would  not  be  barred  by  the  decree  in  the 
partition  suit.   (Sutton  v.  Read.  176  111.  69.)  If  the 
suit  should  result  in  a  sale  of  the  premises,  the  pur- 
chaser would  take  title  subject  to  the  claims  of  the 
creditors,  *  *  *   In  some  States  a  proceeding  for 
partition  before  an  estate  has  been  settled  or  the  time 
allov;ed  for  that  purpose  has  expired  has  been  held  to  be 
premature,  and  in  others  a  suit  for  partition  before  that 
time  is  prohibited  by  statute.  *  *  *  We  have  not  held 
that  the  proceeding  cannot  be  Instituted  but  have 
condemned  the  practice  of  taking  decrees  before  it  can 
be  known  whether  or  not  it  will  be  necessary  to  sell 
the  land  to  pay  debts.   (Sutton  v.  Read,  supra. )" 

In  Watke  V.  Stlne.  21^  111,  563,  the  court  said 

(pp.  567-568): 

"Partition  may  be  made  or,  if  the  premises  are 
not  divisible,  a  decree  of  sale  may  be  entered  prior 
to  the  expire tion  of  the  period  for  probating  claims 
against  an  estate,  as  recently  held  in  Hall  v.  Gabbert, 
213  111.  208,  As  there  indicated,  howevef,  it  will  be 
the  duty  of  the  court  in  the  case  at  bar,  upon  the  report 
of  sale  coming  in,  to  take  additional  proof  and  to  make 
such  an  order  In  reference  to  the  distribution  of  the 
proceeds  of  the  sale  as  will  insure  their  application, 
so  far  as  may  be  necessary,  to  the  satisfaction  of  the 
claims  of  the  creditors  of  the  estate," 

In  Hall  V,  Gabbert,  213  HI.  208,  the  court  said 

(pp.  217-218): 

"The  parties  in  interest  in  the  land  are  adults. 
The  right  of  partition  is  fixed  by  statute,  and  where 
the  rights  of  minors  or  Infants  are  not  involved  the 
court  may  not  refuse  to  declare  the  rights  of  the 
parties  claiming  to  be  owners  of  the  land  and  decree 
partition  among  them  according  to  their  rights,  *  *  * 
While  the  practice  is  not  approved  or  commended  of 
making  actual  partition  or  sale  under  such  proceeding 
prior  to  the  settlement  of  estates,  we  are  not  prepared 
to  hold,  under  our  statute,  that  a  decree  for  either  is 


reversible  error.  The  creditor  cannot  be  injured  thereby, 
for  if  actual  partition  is  had  the  lands  are  still  subject 
to  sale,  and  if  a  sale  in  partition  is  hadf  the  purchaser 
likewise  takes  subject  to  the  charge  of  the  debts, -of  the 
ancestor,  and  the  rule  caveat  emptor  applies," 

In  the  instant  case  the  rights  of  the  alleged 

creditors,  who  are  the  defendants  to  the  partition  suit,  may 

be  fully  and  completely  adjudicated  in  the  court  of  equity, 

which  unquestionably  has  jurisdiction.   In  Wachter  v.  Doerr 

above,  the  court  said  (p.  2^5): 

"When  the  debts  of  the  estate  have  been  ascertained, 
if  a  sale  is  to  be  made  in  a  partition  suit  it  is  proper 
to  order  the  payment  of  a  sufficient  sum  to  the  administrator 
to  pay  the  debts  which  are  a  charge  upon  the  estate." 

Defendants  contend  further  that  the  inj^anction  was 
void  because  it  was  given  vdthout  bond.  We  have  searched  the 
record  and  it  does  not  appear  that  any  bond  was  requested 
below  or  that  any  objection  was  raised  to  the  issuance  of 
the  injunction  on  that  ground.  It  is  well  settled  that  a 
court  of  review  will  not  consider  objections  which  were  not 
raised  below. 

Accordingly, i. the  orders  of  the  Superior  Court 
appealed  from  are  affirmed. 

Orders  affirmed. 

Schwartz,  P.  J.,  and  Robson,  J,,  concur. 
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IN  THE 
AFPSLZAT£  COURT  OF  ILLlBOll 
SECOND  DISTRICT 
MAY  THIM,  A.  D,  1953. 


51  I.A.  568 


SITA  BISHOP,  ) 

-    '      --%      ) 

)  Appeal  f  jrora 


App^ileo-Plaintlffj 


I  Du  Pago  Coxaaty* 

STITB  0.   IDEN,  j 

Appellant-Defendant*   ) 


WOUFTS,--     J« 

On  the  3rd  day  of  October  1950«  lUta  Bishop  ima 
riding  as  a  guest  and  gratxiitous  paasenger  in  an  autosiiobile 
owned  and  operated  by  Steve  G*  Iden.  The  car  was  being 
driven  along  Lake  Street  in  a  westerly  direction*  Lake 
Street  is  a  puiblio  tiiglxway  in,  or  near  the  City  of  Elinhiirst, 
in  Du  Page  County,  Illinois*  This  street  is  a  foiir-lane  paved 
highway  and  runs  in  aneasterly  and  westerly  direct icm*  Berteau 
Street  intersects  Lake  street  in  the  City  of  Eljahurat,  This 
street  runs  in  a  northerly  and  soutiierly  direction,  Aa  Iden»s 
oar  approached  Berteau  ^i^treet  he  made  a  left  turn  off  of  Lake 
Street  preparatory  to  entering  Berteau  F^treot.  As  he  was 
making  the  turn,  a  tractor  truck  boing  driven  in  an  easterly 
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direction  oai  Lako  Street  oollld«d  with  the  oap  of  Iden,  and 
Itlta  Bishop  waa  seriously  injured  thereby* 

Nita  Bishop  started  a  suit  in  the  Ciroiiit  Covirt  of 
Du  Page  County,  alleging  that  Steve  0.  Iden  operated  his  oar 
in  a  wilful  and  wantcui  manner  in  making  the  turn  that  he  did, 
azid  as  a  direct  and  proxlimt©  resiat  of  Ms  wilful  and  wanton 
misconduct,  she  was  seriously  injured*  The  defendant  filed 
an  answer  in  which  he  denied  that  he  was  guilty  of  &aj  wilftil 
and  wanton  misconduct  that  was  the  proximate  cause  of  plain* 
tiffts  injuries.  The  case  was  submitted  to  a  jtupy*  At  the 
close  of  the  evidence  the  defenda^it  entered  a  motion  for  a 
directed  verdict*  This  motion  was  denied*  The  jury  found 
the  issues  in  favor  of  tho  plaintiff  and  assessed  her  damages 
at  15,000*  The  defeaidant  entered  motions  for  judgment  notwith- 
standing the  verdict,  and  also  for  a  new  trial*  Both  of  these 
notirais  were  denied  and  judgment  entered  on  the  verdict*  It 
is  from  this  judgment  that  the  defendant  has  brought  the  ease 
to  this  Court  on  appeal* 

The  ovldei^e  shows  that  as  the  appellant  was  approaohing 
Berteau  Street,  he  obeez*ved  the  lights  of  a  car  lAxlch  turned 
out  to  be  on  a  truck  approaohing  him  from  the  treat*  He  states 
it  was  difficult  for  him  to  state  how  far  west  It  was  When  he 
first  saw  it,  but  estimates  the  distance  between  tliree  and  four 
hvtndred  feet*  There  is  no  question  but  tliat  appellant  was 
driving  his  oar  very  slowly  at  the  time  he  started  to  make 
the  turn*  He  sesras  to  be  confused  in  regard  to  the  distance 
he  was  east  of  the  intersection  of  Berteau  Street  at  the  tiiM 
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he  fix^tt  sav  these  lights  on  the  appx^aohlng  oax»«  One  plaoe 
he  says  twenty  feet»  another  he  says  x''lfty,  fie  also  states 
that  he  thought  this  appz^oachlng  ear  was  traveling  at  the 
rat®  of  seventy  foet  per  seooxid*  He  stated  that  after  he 
saw  the  lights  approaching  and  h©  started  to  it«ke  the  turn, 
he  paid  no  more  attention  to  the  approaohing  ear,  but  was 
looking  where  he  was  golng#  His  ear  then  oolllded  with  the 
truok.  The  truck  driver  In  order  to  avoid  a  oolllslon,  turned 
his  vehlel©  sharply  to  the  left  so  that  the  right  aide  of  the 
Iden  oar  oolllded  with  the  right  side  of  his  traotor#  Mrs. 
Bishop  was  aiding  In  the  front  seat  beside  Mr,  Iden  arxd  as  a 
result  of  the  oolllaltm  she  was  badly  lnjui*ed.  There  was  no 
question  raised  that  the  jtiry»s  verdiot  is  exoeasive. 

Over  the  objeetlon  of  the  defendant  three  photographs 
were  admitted  In  evldaritoe  showing  Lake  Street  at  the  Interseo- 
tlon  of  Berte&u  Street,  It  is  not  eontended  that  the  photographs 
do  not  properly  represent  the  streets  In  question,  but  that  the 
evidence  shows  that  this  aooldent  ooourred  on  a  dark  night,  and 
It  Is  tiie  contention  of  the  defendant  that  for  these  photographs 
to  be  admitted  In  evidence  they  must  represent  the  condition 
as  it  <Mttsted  at  the  time  of  the  oolllslon  of  the  ears*  The 
case  of  Blmbaum  vs.  Klrchner,  357  111*  App,  Page  25>  was  a 
personal  Injury  stilt,  and  the  accident  happened  when  it  was 
dark.  Photographs  of  the  scene  of  the  accident  were  taken 
in  the  daytime  aotae  time  afteawards*  The  photographs  were 
offered  In  evidence  and  admitted  over  the  objection  of  the 


deferxdant.  The  photographs «  (as  In  this  ease,)  were  properly 
idantlTied,  and  the  Coiirt  there  held  that  It  was  proper  to 
admit  them  In  evidence*  In  the  present  ease  t^e  photographs 
were  offered  and  admitted  In  evidence  for  showing  the  location 
of  the  accident  only.  We  do  not  see  how  tl^xe  defendant  in  any 
way  could  be  prejudiced  by  the  a&nisslon  of  theae  photographs 
in  evldenoe,  and  we  think  the  trial  court  did  not  abuse  his 
discretion  in  admitting  them  into  evidence. 

In  the  defendant's  laotion  for  judgraent  notwithstanding 
the  verdict,  and  he  iu>w  insists  that  the  evidence  in  this  case 
does  not  sOiow  wllftil  and  wanton  laisecnduct  on  the  part  of  the 
defendant,  that  was  the  proximate  cause  of  the  plaintiff's 
injuries*  The  defendant  does  not  claim  that  the  jury  was 
not  properly  instructed  as  to  the  law  of  wilful  and  imnton 
miscondtiot.  It  appears  to  be  a  mistake  in  the  abstract,  as 
on  Page  !59  of  the  same  It  atatssi  "The  followliv;  instructions 
^•^*^  tendered  and  refused  by  the  Court  and  so  marked."  Then 
follows  forty-three  instructions.  An  examination  of  the 
reoo]:*d  discloses  timt  all  but  two  of  these  instructions  were 
given,  so  the  jury  was  properly  instructed  in  regaxsi  to  the 
law  of  the  case. 

This  case  like  every  other  case  where  it  Is  claimed 
that  wilful  and  wanton  miscondiiot  oxi  thi   part  of  the  defendant 
was  the  cause  of  the  plaintiff's  injuries,  ^nust  be  judged  solely 
upon  the  facts  as  are  disclosed  In  the  record,  and  sosaetlnes 
the  dividing  line  between  wilful  and  imnton  tnlsconduat  arid 
ordinarily  what  might  be  termed  gross  negligence,  is  hard  to 
differentiate.  If  there  is  any  evidence  that  tends  to  show 
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wilful  and  wanton  Msoonduot  on  the  part  of  the  defendant, 
then  the  oase  should  be  submitted  to  the  jury  under  proper 
Instrtastlons,  and  It  is  their  province  to  decide  wiiether 
the  aots  eonatituted  wilful  and  wanton  mlsoonduot  on  the 
part  of  the  defendant*  Cotmtryman  v»,  Sullivan  3hh   Ill« 
APP»  371 »  and  Bliss  va,  Khapp  331  111,  App,  t<.?. 

It  is  also  inislgited  fey  the  appellant  that  the 
plaintiff  herself  was  guilty  of  wilful  and  wanton  mlsoonduot 
by  not  warning  the  driver  of  the  oar  that  the  truck  was 
appi*oaohlng«  *"h«i  did  w%m  him  just  a  short  time  before  the 
ears  collided.  Whether  she  should  have  warned  him  sooner, 
would  be  a  question  of  faot  for  the  Jxiry,  beeauae  the  defendant 
himself  saw  the  lights  froaj  the  approaohlr^  car  at  pifaotlcally 
%he  sasie  tlr.o  that  the  plaintiff  says  she  saw  thei5«  In  Bliss 
vs.  Knapp,  supra,  after  reviewing  other  oases  in  rer^ard  to 
the  duty  of  a  passenger  to  warn  the  driver  of  approaching 
danger,  we  use  this  lanp:ua,c;ej  "It  is  difficult  to  understand 
how  wltnesfies  could  honestly  disagree  so  completely  on  how 
this  accident  happened,  The   version  of  plaintiff's  and  defendant's 
witiikesses  are  Irreooneilable  and  In  hopeless  oonx'liota  As  we  have 
often  declared,  it  is  not  the  province  of  this  court  to  substi- 
tute its  judgment  for  that  of  the  jury,  or  to  upset  t*ie  verdict 
even  if  It  were  to  reach  a  contrary  oonclusion,  for  that  would 
be  Invadlnj":  the  oonatitutional  prerogative  of  the  jury.  (Sheva- 
Her  V.  Peager,  121  111.  56l[.,  569;  Antosx  v.  Oosa  Motors,  Inc., 
311  111.  App.  Z9^i   Siaith  V.  Coixrtiiey,  281  111.  App.  ^30.) 

In  the  Smith  case,  supra,  which  Involved  a  head-on 
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collision  betvoen  v^loloa  traveling  in  opposlt*  dlreotlons, 
the  oourt  stated  at  p«  535  with  reference  to  a  oonfllot  In  the 
evldenoe  similar  to  that  in  the  case  at  bar: 

''It  was  for  the  jury  to  say  whose  evldenoe  they  would 
believe  aa  true  and  slno©  they  have  adopted  the  evidence  of  the 
plaintiff  as  being  the  more  credible  and  the  same  having  been 
approved  by  the  trial  oouxME,  this  oourt  would  not  be  warranted 
in  reversing  the  judgment  on  the  grounds  that  the  vex>dict  was 
not  supported  by  a  preponderonoe  of  the  evidence*" 

"In  the  instant  oase^*  therefozHs,  the  eirotxit  oourt 
did  not  ocanmit  error  in  denying;  defendant's  motion  for  a  new 
trial,  for  the  verdict  of  the  jux»y  was  not  against  the  manifest 
weight  of  the  evidence* 

"The  oourt  will  n«Kt  eonalder  the  pjpopriety  of  the 
olroult  court's  refusal  to  give  the  Jury  certain  instructions 
with  reference  to  contributory  negligence  submitted  by  the 
defendant* 

"Refused  Instruction  Ho*  k  informed  the  jtury  that 
if  a  passttDger  has  an  opportunity  to  learn  of  dan£;er  and  avoid 
it,  it  is  his  duty  to  waxna  the  driver  of  such  danger* 

"This  instruction  constitutes  an  inootnplete,  and  hence 
an  Inaccurate  statement  of  the  law  inasmuch  as  it  c»nits  the 
essential  elements  of  whether  or  not  plaintiff  saw  the  defen- 
dant's oar  before  the  driver  did,  idhether  he  could  have  given 
warning,  and  whether  the  warning,  if  given,  would  have  averted 
the  afieldent*  Moreover,  it  does  not  define  the  de^riree  of 
diligence  required  of  plaintiff  in  leaimlng  of  the  danger* 
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7. 
(Avoy  V,  Medario,  272  111,  App*  207»  210j  St.  Clais*  Nat.  B«nk 
of  Bell«vllle  V*  Monaghan,  2$6  111,  App«  ^T^*)* 

It  Is  otir  conclusion  that  whothdr  the  defendant 
was  giiilty  or  wilful  and  wanton  misconduct  that  was  the  proximate 
oausft  of  the  plaintiff's  injiu»i«»,  arid  whether  she  horaolf  waa 
gxiilty  of  any  traaiton  and  wilful  sadaoonduot  that  proxinately 
oontpibutcd  to  hax»  Injuries  w©r«  quaatlons  of  fact  to  ba  sub- 
mitted to  the  jury.     They  have  found  these  issues  in  f aror 
of  the  plaintiff.     We  cannot  say  that  fchoir  findings  are 
against  the  sAnlfeat  weight  of  the  eTldenoo, 

The  judgment  appealed  fr<m  should  be  and  la  af finned. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,  A.  D.  19^3. 


WILLIAM  G.  ANGELOS,  ) 

Plaintiff -Appellant,  ) 

vs. 


ELEANOR  RAE  DITTMN, 

Defendant-Appellee.   ) 


Appeal  from  the 
Circuit  Court  of 
Stephenson  County, 
Illinois. 


WOLFE,—  J. 

The  appellant,  WlUlani  G.  Angelos,  filed  a  suit  in 
the  Circuit  Court  of  Stephenson  County,  against  Eleanor  Rae 
Dittman  stating  that  at  the  request  of  Mrs.  Dittman  he  pro- 
cured a  lease  and  an  option  to  b\ay  her  theater  building, 
and  that  Mrs.  Dittman  signed  the  lease  and  later  sold  the 
building  to  the  lessee.  The  lease  was  dated  August  1,  1939, 
and  the  stiit  was  started  November  8,  1950.  The  amended  com- 
plaint was  filed  Jime  13,  19^2,  and  contains  two  counts.  In 
the  first  count  plaintiff  seeks  to  recover  two  per  cent  of 
the  gross  rentals  as  ccMJEnission  for  leasing  the  theater, 
TiAilch  amoimts  to  |l,9il-0.  The  second  count  asks  t'6»625,  as 
ooranission  for  the  sale  of  the  property,  this  being  five 
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per  cent  of  the  gross  prloo  paid  for  the  theater. 

The  first  count  of  the  amended  oomplaint  alleges  an 
expreas  oral  contract  to  pay  when  the  defendant  shall  have 
fvinds  to  pay  her  debts,  and  enough  to  live  on.  The  second 
oount  alleges  that  the  defendant  employed  the  plaintiff  to 
prociire  a  lessee  for  said  premises  who  would  enter  into  a 
lease  with  the  defendant,  as  lessor,  upon  the  terms,  con- 
ditions, provisions,  options  and  oover^ants  contained  in  the 
lease  attached  thereto,  as  Exhibit  A  and  alleges  further, 
that  in  consideration  of  the  services  to  be  performed,  the 
defendant  impliedly  agreed  with  plaintiff  to  pay  him  oora- 
pensation  for  his  services. 

The  defendant  filed  a  motion  to  dismiss  Count  1  of 
the  amended  oomplaint  on  the  ground  that  it  showed  on  Its  face 
that  its  action  was  barred  by  the  Statute  of  Limitations  and 
also  dismiss  Count  2  on  the  ground  that  it  appeared  barred 
by  the  Statute  of  Frauds  and  the  Statute  of  Limitations.  The 
Court  sustained  the  motion  to  strike  Count  1,  but  denied  as 
to  Count  2.  Plaintiff  elected  to  stand  on  Count  1,  and  not 
to  plead  over  and  final  judgment  was  entered  against  him  on 
this  Count.  The  defendant  filed  an  answer  as  to  Count  2, 
which  pleaded  as  affirmative  defenses,  the  Statute  of  Frauds 
and  the  Statute  of  Limitations.  These  affirmative  defenses 
were  stricken  by  tdie  Court  upon  the  plaintiff's  motion. 

The  case  went  to  trial  before  a  Jury  on  Count  2. 
Kt   the  trial  the  defendant  made  a  motion  for  a  directed 
verdict  in  the  plaintiff •&  case,  which  was  denied.  At  the 
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olo8«  of  all  the  ©vldenco,  th©  plaintiff  moved  for  a  directed 
vordlot,  and  the  defendant  renewed  her  motion  for  a  dlreoted 
verdlot.  Both  motions  were  denied.  After  all  th©  evidence 
had  been  presented  and  both  sides  had  rested,  plaintiff  enter- 
ed a  motion  to  amend  his  conrplalnt  by  striking  all  the  words 
In  Paragraph  3,  following  the  word  » premise a, »  Th©  whole 
paragraph  is  a«  follows:  "3«  That  during  the  month  of  JvOLj, 
1939  the  defendant  employed  th©  plaintiff  to  in^ocxire  a  lessee 
for  said  premises  who  would  enter  into  a  lease  with  defendant 
as  lessor  on  the  terms,  conditions,  provisions,  options  and 
covenants  contained  in  the  lease  attached  hereto  as  "Exhibit 
A"  and  Inoorporated  herein  by  referenoe*"  The  part  requested 
to  b©  stricken  out  would  leave  th©  paragraph  to  read:  "That 
during  the  month  of  July  1939,  the  defendant  ewiployed  the 
plaintiff  to  procure  a  lessee  for  said  premises,"  The  Court 
denied  this  motion.  The  jury  foimd  the  issues  in  favor  of 
the  defendant.  Th©  plaintiff  entered  a  motion  for  judgment 
notwithstanding  th©  verdict,  and  for  a  new  trial.  These 
motions  were  denied  and  judgment  entered  vipon  the  verdiot, 
and  It  is  from  this  judgment  that  the  appeal  is  prosecuted 
to  this  Court. 

The  question  of  whether  the  defendant  employed  the 
plaintiff  to  procure  a  lease  for  her  la  not  in  dispute,  but 
there  is  a  sharp  conflict  in  the  evidence  whether  the  defendant 
asked  the  plaintiff  to  procure  a  lease  for  the  premises  with  an 
option  to  buy  the  premises. 
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The  plaintiff's  theoiry  of  tho  oaae  Is  that  Count  1, 
of  tha  Qomplaliit  is  not  subjeet  to  tha  dafansa  of  the  5itatuta 
of  Limitations,  sinoe  it  allagae  a  piromiaa  to  pay  upon  the 
happening  of  a  contlnf^ency,  and  it  alleges  that  the  contingency 
occirprod  on  or  about  the  21st  day  of  October,  1950,  which  was 
less  than  fi-^e  years  frois  the  oonmaxi0<»nent  of  the  suit*  Tha 
defendant  insists  that  this  vas  a  definite  proialse  to  pay 
within  A  reasonable  tiwe  after  the  date  of  th©  pronlse.  This 
Cotirt  in  the  ease  of  Polkerts  vs.  SMelds,  319  111*  App,  261 
had  a  alrailar  ease  before  us  and  in  It  wo  use  this  languaget 
"Appellants  tirge  that  a  written  obligation  to  pay  a  definite 
evam   "as  soon  as  possiblo,"  or  "as  soon  as  able,"  Is  an  absolute 
proptls©  to  pay,  and  enforcible  in  an  action  at  law  after  the 
lapse  of  a  reasoriiabl©  time.  The  iKStnanent  sued  on  was  executed 
in  Deeeasber  1935#  This  suit  was  oossnenced  In  July  19q.l«  The 
conplalnt  charged  and  appellants  urge  that  a  reasonable  time 
ii&&   elapsed  between  th®  date  of  the  instrument  and  the  filing 
of  the  stilt* 

"The  variotus  jurisdictions  are  not  in  accord  on  this 
question.  Many  of  th«M  hold  that  n   promise  to  pay  "as  soon  as 
posaiblo,"  or  when  the  promises*  "is  able"  is  an  absolute,  azid 
not  a  conditional  promise,  and  will  be  considered  a  promise 
to  pfty  within  a  reasonable  time.  We  are  of  the  opinion  this 
State  adheres  to  such  rule." 

The  appellant  insists  that  what  would  be  a  reasonable 
time  is  a  question  of  fact,  and  ^oxild  have  been  submitted  to 
the  Jury*  On  the  other  hand  the  appellee  contends  that  Wben 
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the  faots  are  not  in  dispute.  It  then  bacones  a  question  of 
law  and  should  b©  decided  by  the  Court.  In  the  ease  of  Oinsuxd 
Lodge  va,  Clark,  Supreme  Court  of  Indiarja  In  12?  Hortheaatem 
Reporter  280,  after  discussing  the  faetiB  in  the  case,  it  la 
there  stated:  "In  auch  oases  a  reasonable  tine  la  ordinarily 
a  question  of  faot  for  the  Jury,  but  where  tha  facte  have 
been  asoertaiued,  or  vrheii  they  are  -undisputed  or  admitted, 
it  becomes  a  question  of  law," 

In  Marsh  vs.  Brown  County  'Supreme  Court  of  Kanaaa, 
23  Pacific  Reporter,  'second  Series,  Page  lj:65,  the  syllabua 
la  written  by  the  Court  and  the  li-th  and  5th  Paragraphs  are  a  a 
follows:  "What  is  a  reasonable  time  is  ordinarily  a  question 
for  the  jury,  but  -where  the  fact®  are  not  disputed  the  court 
may,  aa  a  matter  of  law,  say  whether  the  demand  has  been 
made  in  a  reasonable  time. 

"If  no  reasons  to  the  contrary  appear,  a  reasonable 
time  in  vftiioh  to  make  demand  for  p©rfoi»mance,  under  circum- 
atanoos  as  above  aet  forth,  would  be  not  in  excesa  of  that 
period  of  time  in  which  an  action  on  a  contract  not  in  \nritlng 
might  b©  brought,  or  three  years.*  lAter  In  the  decision  of 
the  case  we  find  this  languages  "It  is  established  law  in 
this  state  that  \iion  acm»   jH*ellmlnai*y  action  is  an  essential 
prerequisite  to  the  bringing  of  a  suit,  and  auch  action  rests 
with  the  claimant,  he  cannot  defeat  the  operation  of  the 
statute  of  limitations  by  long  and  unneoeasar:/-  delay  in  taking 
the  antecedent  step,  and  the  statute  will  begin  to  min  within 
a  reasonable  time  after  the  party  could,  by  hla  own  act. 
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p€rfoot  hla  rleht,  v&iioh  raasonabla  tims  will  not,   in  axiy 
event,  extend  beyond  the  statutory  time  fixed  for  bringing 
the  suit.  This  doctrine  has  been  stated  and  restated, 
llltistrated  and  Illuminated,  applied  and  reapplied,  tsitll 
It  has  become  a  truism*" 

W©  think  the  Ootmt  properly  held  that  under  the 
olroumstanees  in  this  ease  that  the  suit,  having  been  started 
eleven  years,  three  months  and  seven  days  after  the  lease  was 
alined,  what  was  a  reasonable  time  for  starting  the  suit  was 
a  question  of  law  instead  of  fact,  and  properly  ai  stained  a 
motion  to  strike  the  first  ootmt  of  the  plaintiff's  oon^laint. 

The  appellant  insists  that  there  was  no  qiMstlon  of 
faot  to  be  submitted  to  the  Jury,  and  that  his  motion  for 
a  directed  verdict  shoTild  have  been  sustained  at  the  close  of 
the  evidence.  An  examination  of  the  record  discloses  that  the 
plaintiff  deraaMed  a  trial  by  jia'y  at  the  time  he  filed  his 
complaint,  and  must  have  been  under  the  Imixpesslon  there  was 
a  question  of  faet  to  be  evQimltted  to  the  jury*  At  the  close 
of  the  case  plaintiff  requested  and  the  Court  gave  instrxaetions 
on  the  plaintiff's  theory  of  the  ease.  In  Walker  vs*  Ftmmun 
209  111.  Page  17#—  *be  question  there  involved  is  vrhether 
certain  letters  constitute  a  promise  to  pay  a  debt  that  had 
been  barred  by  the  5?tatute  of  Lisii  tat  ions.  This  question 
was  subToltted  to  the  jury  and  the  appellant  then  contoivis 
it  was  a  question  of  faet  for  the  Court  to  deolde  as  a  laatter 
of  law.  The  Court  held  that  it  was  a  question  of  law  that 
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should  have  been  decided  by  the  Court,  but  they  go  on  to  say 
In  their  opinion:  "But  appellant  is  in  no  condition  to 
complain  of  tiiis  error,  as  he  asked,  and  the  court  gave. 
Instructions  upon  the  same  theory  and  asked  the  court  to 
submit  to  the  jury  five  special  findings."  We  are  of  the 
opinion  there  were  questions  of  fact  for  the  jury  to  decide, 
but  the  appellant  is  not  in  a  position  to  raise  the  question 
here. 

It  will  be  observed  that  there  was  no  contract  by 
the  plaintiff  and  the  defendant  to  sell  this  property.  The 
lease  only  provided  that  the  leasee  should  have  an  option 
to  buy  the  building  on  certain  conditions.  The  lessee  was 
under  no  obligation  whatsoever,  to  piorohase  this  property, 
but  it  did  bind  the  defendant  to  sell  it  if  the  lessee 
decided  to  exercise  his  option  and  buy  it.  There  is  no 
question  but  «4iat  the  sale  was  made.  The  complaint  alleges 
that  the  plaintiff  was  employed  by  the  defendant  to  procure 
a  lease  with  an  option  to  p\a:'chase  the  property.  The 
defendant  denies  such  allegation.  Then  it  became  a  question 
of  fact  for  the  Jury  to  decide  whether  he  was  employed  for 
that  pua^pose.  We  think  the  evidence  pertaining  to  that  matter 
was  competent.  It  is  taot  contended  by  the  defendant  that  she 
was  not  bo\md  by  this  option  to  sell  the  property,  but  she 
does  contend  that  the  plaintiff  had  nothing  to  do  with  the 
sale  of  the  property.  This  was  a  question  of  fact  for  the 
^\xrj   to  decide,  under  proper  instructions  from  the  Court, 
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7h«  Coiift  gftv©  to  the  Jva?y  tl»  followizig  Infitxniotlons 
*Th«  jury  ar«  iKistructed  that  the  plalnfclff«8  cause  of  aotlon 
In  thia  0&80  is  a  olaln  made  by  hla  as  bpoIn»r  for  ocmjaeziaatlon, 
by  way  of  cassiuslons,  upoa  a  aale  of  eeartala  property,  situated 
la  the  City  of  Froeport,  known  ae  the  Freepoi*t  Theatar,  In  the 
raonth  of  0otoibe2>  I95lf  <uid  that  tc  entitle  him  to  reoover  stioh, 
or  any  oorapessisAtlon  on  aeoouat  of  said  sale,  the  jury  cruet 
b«llev©  frasa  the  eivldenee  In  the  oas©  that  the  plaintiff  vas 
esaployed  by  th«  defendant  in  and  about  the  btwilnees  of  nakiag 
said  nal00  and  that  his  eervioes  w»re  instruaiental  in  aooom- 
pllshlns  it," 

The  appellant  aont®ads  that  the  Court  erred  In  giving 
tatxla  Inetruotimi  as  inconsistent  with  one  that  he  had  given 
onTjehalf  of  the  2>laintiff«     In  addition  to  the  Ingtruotion 
given  on  behalf  of  th©  defo^adant,  the  Court  also  Instructed 
the  jury  in  the  followlrje  manner  t     "You  are  further  Inatxnioted 
that  before  the  plaintiff  Is  entitled  to  reoover  in  thla  ease 
he  aiust  prove  by  a  p:*oponderanoe  or  a  greater  weight  of  the 
evidexxoo  that  the  defendant  employed  him  to  procure  a  jsrurohaser 
for  the  pi?operty  In  question,  and  that  the  plaintiff  In  pur- 
ftuanee  of  siaid  ere^loymont  found  a  person  and  sent  him  to  the 
defendant,  and  that  isaid  person  either  pur^ased  said  pc*operty 
or  Wis  vllllng,  ready  and  able  to  purchase  naid  property 
ftuoording  to  the  todnns  under  Which  the  plaintiff  was  enploy«A 
to  obtain,  and  unless  you  so  believe  frcm  the  greater  veighfe 
of  the  evidenoe  tfeen  you  should  find  for  the  defendant,"     The 
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appellant  has  not  opltlols«d  tMa  iuatruotlou*  whl«h  points 
out  o«rtain  ^ota  that  are  nM»««»ary  for  the  ^vopj  to  bollavOf 
before  they  oould  find  the  iaauee  in  favor  of  the  plaintiff* 

The  OTidenee  in  this  eaae  is  not  abatraoted  and  so 
far  aa  ve  have  been  able  to  aaoertain  from  the  z^eoord^  there 
is  no  evidenoe  whatsoever  that  the  appellant  did  one  thing 
to  fvsrther  tMs  sale«  after  the  lease  iffis  signed*     As  befoz*e 
stated  the  lessee  was  under  no  obligation  whatsoever  to  bu7 
the  propeirtsr  and  the  reoos^d  is  bare  of  any  evidenoe  that 
the  appellant  did  anything  to  assist  in  the  sale  of  this 
pro^^ertyf     There  is  no  evidenoe  that  the  defendant  ev«r  in- 
tendod  to  ps^  the  plaintiff  anything  for  the  sale  of  tias 
property. 

It  is  our  oonolusion  that  ttie  Jtiry  properly  foiind 
that  the  defendant  was  not  liable  to  the  plaintiff  in  any 
manner  whatsoever  for  the  sale  of  this  property,  and  tiiat  the 
judgjsent  of  the  trial  oourt  is  hereby  affinaed* 

Judgment  af  f  ir»ed« 
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Gen.  No.  10699   Af^enda  No,  7« 

IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,  A.  D.  1953. 


ANNE  ELLEN  CAREY,  ) 

Plaint iff -Appellant, 


Vi,  )         Appeal  from 

)  Circuit  Court, 

NATIONAL  TEA  COMPAlfy,   a  corpora-   j  Lake  County, 

tion,  ) 

Defendant-Appellee,        ) 


WOLFE,  —     J. 

Anne  Carey  started  a  suit  in  the  Circuit  Court  of 
Lake  Ooixnty  to  recover  damages  for  personal  injuries  which 
she  claimed  she  sustained  when  she  fell  in  the  National  Tea 
Company's  Store,  She  claims  her  fall  xras  occasioned  by  the 
negligence  of  the  defendant  in  failing  to  properly  maintain 
and  keep  the  floors  of  the  store  clean.  On  a  jury  trial  a 
verdict  of  $2250  was  retvu?ned  in  her  favor.  The  trial  cotirt 
denied  the  motion  of  the  plaintiff  for  a  judgment  on  the 
verdict,  and  denied  her  motion  for  a  new  trial.  The  defendant 
entered  a  motion  for  judgment  notwithstanding  the  verdict. 
This  motion  was  granted  and  the  record  is  brought  to  this 
oo\irt  by  appeal  by  the  plaintiff. 


■y 


«  X^d  X 


J^. 


q;^>-.)01 


J-i^A 


.0    QlUiJ. 


';aIX9qq-A-lli^nJ. 


.  e  B I  I©qq  A-  i  .'Xo  baelteC 


;iKA 


i:.o.:Ai4     .\K..' 


.i    J  i,      v:^;  '  » 


..„.;.      .^^i:  O^SS^  lo  ;tolb«rev 


2. 

On  January  16,   1953»   the  following  order  was  entered 
by  the  Court: 

"Anne  Carey 

57381  vs. 

)  Complaint 

National  Tea  Company,    ) 

) 

a  corporation        ) 

"This  day  again  come  the  parties  herein  by 
their  respective  attorneys.  And  said  oause  coming  on  to 
be  heard  in  open  Court  on  the  motion  heretofore  entered 
herein  by  the  said  defendant  at  the  close  of  all  the  evidence 
for  a  directed  verdict,  and  the  Coxjrt  having  heard  the  argu- 
ments of  counsel  and  being  fully  advised  in  the  premises, 
it  is  ordered  that  said  motion  be  and  the  same  is  hereby 
allowed.  It  is,  thereupon,  further  ordered  by  the  Court 
that  the  verdict  of  the  Jury  heretofore  returned  by  the  jxiry 
be  and  the  same  is  hereby  vacated  and  set  aside," 

On  the  22nd  day  of  January  1953*  the  plaintiff  entered 
the  following  motion: 

"MOTION  FOR  JUDGMEOT  ON  THE 
VERDICT  OF  THE  JURY  kM) 
IN  THE  ALTERMATIVE  FOR 
A  NEW  TRIAL 

"How  ocanes  the  plaintiff,  ANNA  CAREY",  by  Claude  R, 

Calloway,  her  attorney  and  moves  the  Court  to  enter  judgment 

for  the  said  plaintiff  and  against  the  defendant  on  the  verdict 

of  the  J\iry  for  the  plaintiff  entered  herein  and  moves  the  Coxirt 

to  set  aside  and  vacate  its  order  of  January  16,  1953»  entering 

Judgment  in  this  said  cause  contrary  to  the  verdict  of  the 


t»k^St> 


bn.ti'^Jbuol.' 


i"  iljBlqscoO 


!x-f«itirciO  ^di  Tfcf 


oitsntiqrioo  * 


b^*iB^n^ 


■  lido  arl.- 


.',".   .f-.-tfoC>  ssqo  r.'.i  Maerf  otf 


.i)k.lv£i&  i^Xisi^  jiolocf  ban  Smt^mt^t  to  ^in^m 

l3C-^0bTC   zir-^J'zv'^-   ,r'r-r;;;3tr-,        ,         .^         .JbeMDlX* 


-"l^arfae    t(l^ri   ^■^1  xtBtutsX,  to  Tor?-'   ?;;..    :?.:•-/. 'jFv'    i;?.  e,oie.3   -©«   Oct 


3. 

jury  rdturned  herein  and  further  moves  the  Court  In  the  alter- 
native to  set  aside  the  Judgment  entered  herein  for  the  defendant 
and  that  a  new  trial  be  granted  to  the  plaintiff,  and  for  reasont 
for  said  motion  states  the  following:" 

On  the  same  day  the  CoTirt  entered  the  following  order; 

"Anne  Carey 


Complaint 


57381       ▼■• 

Hfttional  Tea  Company, 

a  corporation 

"This  day  again  oome  the  parties  herein  by 
their  respective  attorneys.  And  on  motion  of  the  said 
plaintiff  by  her  said  attorney,  it  is  ordered  by  the  Court 
that  said  plaintiff  be  and  she  is  hereby  given  leave  to 
file  written  motion  herein  to  set  aside  and  vacate  the  order 
heretofore  entered  herein  on  January  I6th,  A.  D,  1953* 
granting  said  defendant's  motion  for  a  directed  verdict 
and  setting  r.side  and  vacating  said  verdict;  whereupon 
said  written  motion  is  filed  herein, 

"And  thereupon  said  motion  coming  on  to  be  heard  In 
open  Court  and  having  been  heard  therein  and  the  Court  being 
now  fully  advised  in  the  premises,  it  is  ordered  by  the  Coiirt 
that  said  motion  be  and  the  same  is  hereby  denied, 

"It  is,  thereupon,  further  ordered  by  the  Court  that 
plaintiff's  bond  on  appeal  be  and  the  some  is  hereby  fixed  at 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250,00)," 

On  April  kt   195'3*  the  plaintiff  filed  notice  of  appeal, 
which  is  as  follows: 
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"NOTICE  OF  APPEAL 

TOf   John  T.  Kennedy 
Querrey  ^   Harrow 
135  S.  La  Salle  Street 
Chicago  3,  Illinois 

"PLEASE  TAKE  NOTICE  THAT  ANME  ELLEN  CAREY,  Plaintiff 
and  Appellant  in  the  above  entitled  cause  hereby  appeals  to 
the  Appellate  Court  of  Illinois,  Second  District  frcan  an 
order  entered  in  this  cause  in  the  Circuit  Court  of  Lake  County, 
Illinois  on  January  16,  1953»  directing  a  verdict  in  favor  of 
the  above  named  Defendant  and  Appellee  and  entered  a  judgment 
January  16,  19^3»  on  such  directed  verdict  in  favor  of  said 
Defendant  and  from  the  order  or  orders  entered  in  said  Circuit 
Court  of  Lake  County,  Illinois  on  January  23,  1953*  denying 
the  motion  of  the  Plaintiff,  AME  ELLEN  CAREy,  for  judgment 
in  favor  of  aald  Plaintiff  on  the  verdict  of  the  jury  in  the 
amount  of  Two  Thousand  Two  Hundred  Fifty  ($2,250,00)  Dollars 
and  in  the  alternative  for  a  new  trial, 

"Plaintiff,  kimE   ELLEN  CAREY,  prays  that  said  judgment 

and  orders  in  favor  of  the  Defendant  and  against  the  Plaintiff 

be  reversed  and  that  Judgment  be  entered  on  the  verdict  of  the 

jtory  in  favor  of  the  Plaintiff  In  the  amount  of  Two  Thousand 

Two  Hundred  Fifty  ($2,250,00)  Dollars  or  that  in  the  alternative 

the  cause  be  remanded  to  the  Circuit  Court  of  Lake  Gotmty,  Illinois 

for  a  new  trial, 

AKKE  ELLEN  CAREY,  Plain  tiff -Appellant 

BY   Claude  R»  Calloway 

Her  Attorney," 

It  will  be  noted  that  this  appeal  is  from  the  order 

entered  by  the  Court  on  Jsmuary  16,  1953*  as  above  stated. 
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Th*  flrwt  qu»«tlon  confronting  this  Court  f&p  oonsiddx^fttion  la 
vh*th«p  this  In  a  fluAl  appealable  order  as  provided  by  our 
Statute*     Only  mxoh  ordera^   judgments  or  deoreee  that  are 
final  are  appealable*     The  same  quention  was  presented  to 
thlo  Court  In  the  eaae  of  LeMenager  ▼«•  Korthwistem  Barb 
Wire  Co*,  296  111*  App,  $68«     W:hat  we  said  in  that  opinion 
is  applicable  her©  and  Is  as  followai     "Following  the  above 
order  of  the  trial  eoxjrt  denying  appellant's  notion  for  Judg- 
ment notwithstanding  the  verdiot,  it  filed  Ite  not loo  of 
appeal^  and  ptirsuant  thereto  has  brought  the  z*eoord  to  this 
oourt  for  review* 

"An  appeal  fr<»'i  the  verdiot  of  a   j\a^  will  not  lie* 
Harrison  v*  Singleton,  2  Seam*  21|  Evanston  v*  Dowhon,  $$  111, 
App*  2171  Breese  Coal  •♦'  Mining  Co*  v*  Olney  Blee*  L*  ftp.  Co*, 
109  111*  Kpp*  .^59,  ^}  Hitehell  v»  Eareekson,  2^  111,  App* 
^6,  515*     There  jaust  bo  a  judgnMint  entered  00  the  verdict 
before  there  can  be  a  review  thereof.     The  verdiot  of  a   Jury 
before  it  has  reoeived  the  sanction  of  the  oourt,  by  passing 
into  a  Ju%went,  is  not  subject  to  review  on  appeal  in 
actions  such  as  the  present  one*     At  oorsnon  law  it  >m8  a  well 
settled  rule  that  in  all  oases,  a   judgment  must  precede  an 
•sceeution,  and  while  this?  rule  is  now  sxft>jeot  to  many  statutory 
izmovations,  yet  in  actions  such  as  the  Instant  case,  no  execution 
for  the  debt  coxild  isime  without  a  final   judi^^nt  against  the 
defendant,     li«ase  a  ju<%?Kent  in  this  case  could  not  be  regarded 
as  tinal  for  purposes  of  appeal  until  it  had  been  ent«?>ed  in 
stttth  a  mannent*  that  execution  mi^t  issue  thereon* 

"An  order  granting  or  denying  a  aobion  for  judgnent 
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cotwithatimdlr;^;  tho  70rcllot«  is  not  iipp«ftlftbl«,  boeause  mioh  an 
ordop  1«  not  a  Judgswntt  btzfe  mapAly  a  xnillne  that  the  laovlng 
pax^y  is  03*  is  not  entitled  to  a   Judipnent*     Until  tho  judgmmt 
is  ontored  thare  has  boen  no  legal  deterriixmtion  of  the  oatuse^ 
and  nothing  to  appeal  Tv<m  exists,     judgments  vaxst  be  first 
entn^ed  as  ordez^ed  and  the  appMtl  taken  tpom  the  judgment* 
The  ordop  denying  appellant's  xi^tion  for  judgm«it  notwithstanding 
the  Terdiotf  lawpely  reaffirmed  the  Got>rt*s  ruling  in  denying 
appellant's  moti<m8  for  a  direoted  verdict*     An  oz*der  for  a 
judgm«at  upon  whioh  no  judgrsent  is  ever  entered,  is  not  a 
final  Jiidgment  vithiu  the  aisaning  of  the  statute  so  as  to 
render  it  appealable*     Appeals  lie  frora  final  judgments*  orders 
or  decrees*     Ch*  llO,  seo*  201^  111*  Rev*  Stat*  1937  (Jonea 
111.  Stats*  Ann*  lOk^Ollm) 

''In  a  suit  at  lavr  sueh  as  the  instant  one,  a  JiUlg— nt 
oan  speak  but  by  the  reeord*     In  this  oase  the  reoord  fails 
to  show  that  any  judgnent  was  ever  entered  on  the  verdiot* 
"The  vex*diot  of  the  jury  is  the  basis  upon  whioh  the  judgment 
of  the  oourt  is  entered  and  is  not  the  jxidgment  of  the  oourt*** 
Pe«^le  vs*  Montgomery,  3^5  Ill«  kT^^t  k^l»    ^Ihov  the  reoosHi 
fails  to  show  that  final   judgment  has  hemi  rendered  by  tlm 
trie!  ooort  upon  the  verdict,  there  is  liothing  for  this  oourt 
to  review,  and  the  appeal  will  be  dismissed* ** 

In  the  present  oase  there  is  no  laotion  to  dismiss  the 
apneal,  but  it  is  incisaibent  upon  the  Coui^  when  it  discovers 
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that  there  in  no  final  Judgaent  entorod  by  the  trial  aoyxet 
for  thin  Cowrt  to  meet  and  deolde  tM.»  question,  as  all  orders, 
judfpaente  cr  deereesi  to  be  appealable  nust  be  final*     The  People 
▼«•  C#  B«  *  (i«  R»  R,  Co»,   306  ni,  166.     Watson  vs.   Hobson, 
396  111.  617.     There  belwg  no  flsial   judgment  er.tored  la  this 
ease  the  ai>peal  la  Imormty  dlflsitslssed. 

Appeal  dlsunlssod. 
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IK  THE 
APFET.LATE  COURT  OP  IIXINOIS 

SECOND  DIf?TRICT.  O  D  X    J.  •/!•     O  O  17 

OCTOBER  TERM,  A,  D,   19^3. 


>^ 


ROBERT  CUBHimS,  ) 

Plaintiff -Appellant  ) 

and  Counter*Dof<HQid&J3t«  ) 

vs.  } 

) 

muMM  mm»9  ) 

D«f«ndant«Appelle0,  ) 

and  Co\mt«J?-0]Lai!nant#  ) 


Appeal  from 
Cipoult  Govtrt  of 
Kaolnkoe  County* 


WOLFE,—   J. 

Rob«a»t  OuimlngB  procured  a  Judgment  of  |12,000 
In  the  Clrewlt  Co\;nPt  of  Kankakee  County,  against  Wllliaa 
Ditnn  for  injuries  that  he  auetalned  in  a  collision  between 
the  oar  which  be  was  driving  and  the  one  that  Dunn  had  left 
standing  on  a  hard  road  In  Will  County.  The  defendant,  Dunn, 
filed  an  answer  and  a  cross  complaint  for  the  damage  that 
was  done  to  his  oar.  Tlie  case  tms  tried  before  a  jury  that 
found  for  the  plaintiff  on  his  complaint  «aid  against  the 
defendant  on  his  ooiuiterolaim* 

The  defendant,  Dunn,  entered  a  motion  for  Judgjaent 
notwithstanding  the  verdict  in  favor  of  Cunnings  and  also  for 
judgment  notwithstanding  the  verdict  in  the  jury's  finding 
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for  the  eross  defendant,  upon  the  oroes  ooraplalnt*  The  motion 
for  Judgment  notirlthetandlng  the  vordlot  was  suetalned  as  to 
the  judgawnt  for  the  plaintiff  against  the  defendant,  but 
overruled  as  to  the  jud^^iment  for  the  defendant  in  his  counter- 
elalm.  fhe  Court  vacated  and  set  aside  the  judgment  In  favor 
of  the  plaintiff*  and  entered  Judgment  in  favor  of  the  defendant* 
The  orig;lnal  plaintiff  has  perfected  an  appeal  from  this  Judg- 
ment and  the  defendant  has  assigned  cross  ex»rors  on  the  Court's 
z*efu9lng  to  set  aside  the  verdlot  on  his  cross  complaint. 

Illinois  State  Highway  Ho*  113  south  is  paved  with 
a  nine  foot  concrete  alah  and  a  four  foot  black  top  on  either 
side*  The  plaintiff  j  Robert  Cunnings*  was  driving  his  auto- 
mobile over  said  highway  and  he  collided  with  the  ear  of 
William  Ihinn,  which  had  been  left  standing  upon  the  highway, 
Dunn's  ear  had  stalled  from  some  kind  of  en^ii^lne  tiraxible*  and 
he  left  it  standing  with  the  left  wheels  on  the  concrete  pave- 
ment* a  few  feet  south  of  the  black  line  down  the  center  of 
the  highway*  When  Robert  Cunnings  was  driving  alwsg  said 
higliway*  he  met  a  convoy  of  eight  new  cars*  As  Cxmnlngs  was 
approaohlng  the  Dunn  oar  he  noticed  it  whe^  he  was  about  five 
hundred  feet  frost  it*  According  to  his  testlmmiy*  he  did  not 
see  it  again  until  he  was  within  twenty  or  twenty-five  feet 
of  It*  then  he  put  on  his  brakes*  but  could  not  stop*  and  he 
hit  the  car  and  his  injuries  followed*  According  to  M!r*  Dunn's 
testimony  his  starter  on  the  car  was  in  first-class  order*  and 
he  tried  to  start  the  oar*  but  could  not  do  so*  and  he  left 
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it  standing  whex^  it  atoppad^  and  wont  to  a  neighbor  to  get 
gasoline,  as  he  thottght  he  was  out  of  gas.  While  he  was  gone 
the  aeoldent  happened.  From  the  time  he  left  the  ear  standing 
until  he  got  baok,  after  the  oolllslon  of  the  Gunnings*  car 
with  hiSf  a  half  hour  had  elapsed*  He  vxade  no   effort  What- 
soever, to  move  the  car  off  of  the  traveled  part  of  tlie 
pavflSMnt* 

The  defendant  introduced  in  evidence  three  photographs 
of  the  road  at  the  point  and  near  «bere  the  collision  ocouz>red. 
It  shows  the  pavement  and  a  wide  grassy*  or  imedy  shoulder  on 
both  sides  of  the  paved  portion  of  the  road.  The  plaintiff, 
Cimningjs,  said  he  was  driving  at  the  rate  of  forty  to  forty- 
five  miles  an  hotir.  He  hit  the  Dunn  oar  with  such  force  that 
it  knocked  it  off  of  the  road  over  into  a  field,  and  he  himself 
then  drove  into  a  ditoh  by  the  side  of  the  road. 

It  is  insisted  by  the  appellant  that  the  Court  erred 
In  setting  aside  the  vex*diot  and  Judcment  in  his  f^vor  and 
mindsrlng  judgment  in  favor  of  the  defendant  because  there 
was  sufficient  evidence  to  go  to  the  Jury  for  their  consider- 
ation,  and  they  are  the  ones  that  should  decide  whether  the 
plaintiff  was  in  the  exercise  of  os^dinary  care  and  caution 
for  his  own  safety  Just  before,  and  at  the  time  of  the 
oolllslon.  Generally  such  questions  are  left  to  the  Jury 
for  their  decision,  but  when  there  is  no  question  in  regard 
to  the  facts,  then  it  laay  become  a  question  of  law  to  be 
decided  by  the  Court  tA^ether  there  is  any  evidence  tending 
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to  support  th«  plaintiff**  oa89.  Coxurts  are  poluotarxt  to 
8«t  aside  a  vsrdlot  of  a  ^jvrj   on  quostlons  of  fact,  but  viien 
a  clear  case  la  presented  to  them»  tihey  must  decide  stioh  oases 
as  a  matter  of  law*  Cooney  vs.  Landozx  Cartage  Co«,  308  111. 
App*  IUi4«  A  motion  for  judgment  notvrithetandlng  the  verdlet 
shotild  be  allowed  liien  all  the  evidence  Is  considered  with 
all  reasosiable  Inferenfto  to  be  drawn  therefrom.  In  Its  aspeot 
moat  favorable  to  the  pairky  against  wh<Ha  the  laotlon  la  directed, 
if  there  la  a  total  fallmi^e  to  prove  one  ot  more  neeesseury  elaments 
of  the  case*  The  plaintiff  himself  was  the  only  eyewitness  to 
this  accident,  and  he  testified  that  he  saw  the  oar  when  he  was 
five  hundred  feet  away  frcsa  it,  and  he  did  not  look  again  until 
he  was  within  twenty  or  twenty-five  feet  of  this  car.  He  gave 
as  his  reason  for  not  seeing  it  again,  was  beeause  he  thought 
the  defendant *a  car  was  moving;  that  on  account  of  meeting 
the  convoy  of  ears,  it  was  necessary  for  him  to  pull  to  the 
right  of  the  eenter  of  the  road  with  hie  right  wheels  on  the 
dirt  shoulder,  Nhiah  was  ro\igb  and  had  holes  in  it.  This 
should  not  excuse  him  from  looking  ahead  and  seeing  a  oar 
that  was  In  plain  sights  on  the  highway.  The  pavement  was 
dry  and  the  sun  was  kilning,  so  it  seems  to  us  that  the  Coui^ 
properly  found  that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  lav,  that  was  the  proximate  cause  of 
his  injuries  and  properly  set  aside  the  verdict  of  the  jury,  and 
the  judgment  that  had  been  entered  in  favor  of  the  plaintiff. 
As  before  stated,  the  Jury  fo\uid  the  issues  in  favor 
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of  the  orlgixiAl  plaintiff  on  dofendazit'i  eountezHsXaim*  The 
defendant  now  Inaiata  that  It  was  not  negligence  for  him  to 
leave  his  oar  tmattended  on  a  paved  hlghvay.  We  cannot  agree 
with  thla  contention.  He  left  It  there  contrary  to  the  Statute 
regulating  motor  vehicle  traffic,  Thla  waa  charged  In  plain- 
tiff's complaint.  It  appears  from  the  evidence  that  it  t^s 
not  iB^poaaible  for  him  to  move  hia  oar  off  of  the  traveled 
part  of  the  highwayy  as  it  la  a  welloknoun  faot  that  on  the 
level  pavosnent  such  aa  this*  a  ear  ceu::^  be  noved  by  uaing  the 
starter  and  there  la  no  evidence  to  the  oontreury  that  it 
•ould  not  be  done  in  thla  eaae.  We  are  aatiafled  that  the 
Jury  properly  found  that  the  defendant  waa  neglif^ent  in  not 
•tteapting  to  move  his  car  from  the  highway,  and  by  leaving 
it  there.  The  Co-art  properly  found  that  the  verdict  of  the 
jury  should  not  be  set  aalde  In  respect  to  defendant 'a  motion 
for  judgment  on  his  cotcnterolaiin. 

The  judgm«at  of  the  trial  court  is  hereby  affirmed. 

Judgment  afflx^ed. 
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